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9.2 STATUTORY PLANNING CONFLICT OF INTEREST REFERRAL 
 POLICY REVIEW  

Division:  Development & Infrastructure 
Director:  Eric Braslis 
Author/Position:  Hamish Lampp -  
 Manager Statutory Planning & Building        

 
SUMMARY 
 
Council has requested a review of the Statutory Planning Conflict of Interest Referral 
Policy that was adopted in February 2009.   The existing policy requires planning 
applications where Councillors, Senior Officers of Council, Council employed 
Statutory Planning Officers or their immediate family, own or part own the subject site 
be referred to Council for determination.  A review has been undertaken and it is 
recommended that the policy be amended to provide a definition of ‘immediate 
family’ and be expanded by applying the policy to property owned or part owned by a 
company whose directors include a Councillor, Senior Officer of Council, Council 
employed Statutory Planning Officer or the immediate family of any of the preceding. 
 
 
RESOLUTION: 
 
Council resolve to; 
 
1. Revise the existing Statutory Planning Conflict of Interest Referral Policy 

as follows: 
 
a) Planning applications must be referred to an Ordinary Council 

meeting for decision where a site subject of an application is owned 
or part-owned by: 
 
 A Councillor or member of their immediate family; 
  
 A Senior Officer or member of their immediate family; or 
 
 A Council employed Statutory Planning Officer or member of 

their immediate family. 
 

b) For the purpose of this policy: 
 
 A Senior Officer is as defined by the Local Government Act 

(1989); and 
 
 A member of immediate family means the spouse or domestic 

partner of the person, or a son, daughter, mother, father, brother 
or sister that regularly resides with the person; 

 
c) This policy relates to property owned or part owned by a company 

whose directors include an immediate family member of a Councillor, 
Senior Officer of Council or Council employed Statutory Planning 
Officer. 

 
2. Amend Council’s planning application form by including a potential 

conflict of interest declaration requirement.  
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3. Revoke Instrument of Delegation to Members of Council Staff endorsed 
on the 23 March 2011. 

 
4. Exercise its power conferred by section 98(1) of the Local Government 

Act 1989 and the other legislation referred to in the attached Schedule. 
 
5. Delegate each duty and/or function and/or power described in column 1 

of the Schedule (and summarised in column 2 of the Schedule) to the 
member of Council staff holding, acting in or performing the duties of the 
office or position described opposite each such duty and/or function 
and/or power in column 3 of the Schedule; 

 
6. Authorise the Instrument of Delegation as attached. 

 
The delegation: 

 
a) Comes into force from 27 April 2011; 
 
b) Is authorised by affixing the common seal to the Instrument of 

Delegation; 
 
c) Remains in force until varied or revoked; 
 
d) Is subject to any conditions and limitations set out in the Schedules; 

and 
 
e) Must be exercised in accordance with any guidelines or policies 

which Council may adopt from time to time. 
 
 

Moved: Cr. Bromfield CARRIED 
Seconded: Cr. McIntosh (R164/11)  
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 Manager Statutory Planning & Building        

 
SUMMARY 
 
Council has requested a review of the Statutory Planning Conflict of Interest Referral 
Policy that was adopted in February 2009.   The existing policy requires planning 
applications where Councillors, Senior Officers of Council, Council employed 
Statutory Planning Officers or their immediate family, own or part own the subject 
site be referred to Council for determination.  A review has been undertaken and it is 
recommended that the policy be amended to provide a definition of ‘immediate 
family’ and be expanded by applying the policy to property owned or part owned by a 
company whose directors include a Councillor, Senior Officer of Council, Council 
employed Statutory Planning Officer or the immediate family of any of the preceding. 
 
 
BACKGROUND 
 
Council has requested a review of the existing conflict of interest referral process, 
referred to in this report as the Statutory Planning Conflict of Interest Referral Policy. 
 
On 25 February 2009 Council adopted the following policy position: 
 

1.  Planning applications must be referred to an Ordinary Council meeting 
 for decision where the property that is the subject of the application is 
 owned or part-owned by: 
 

  A Councillor or member of their immediate family; 
 

   A Senior officer or member of their immediate family; 
 

  A Council employed statutory planning officer or member of their 
  immediate family. 

 
2.  For the purpose of this policy a senior officer is as defined by the Local 
 Government Act (1989). 
 
3.  This policy relates to any property where a Councillor, Senior Officer or 
 Statutory Planner is a director of a company with an ownership interest 
 in a property. 

 
The policy was adopted in order to provide transparency in the decision making 
process in respect to planning applications where potential conflicts of interest may 
occur.  A conflict of interest exists where there is an opportunity for public officials to 
take advantage of their public position for personal benefit.   
 
In reviewing the above policy Council has sought legal advice on the matter.   The 
legal advice is contained at Attachment 1.   
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ISSUES 
 
The legal advice confirms that the Statutory Planning Conflict of Interest Referral 
Policy is a valid means of Council limiting who can determine planning applications.  
However a number of issues are recommended for further consideration having 
regard to the current policy and the content of the legal advice: 
 
 Wording of the policy; 
 
 Breadth of the policy; 
 
 Potential for the policy to breach human rights; 
 
 Trigger notification. 
 
In addition to the above, a review of the time taken to process planning applications 
that have required referral to Council in accordance with the current policy is 
provided.  
 
Wording of the Policy  
 
The legal advice recommends: 
 
 Removing a number of inconsistencies in the language used in the policy; 
 
 Expanding the policy as it currently does not relate to a property owned or part 

owned by a company whose directors include an immediate family member of 
a Councillor, Senior Officer or Statutory Planning Officer;   

 
 Include a definition of ‘immediate family’ for clarity. 
 
Officers recommend adoption of all of the above recommendations.  The proposed 
wording of the revised Statutory Planning Conflict of Interest Referral Policy therefore 
reads as follows (changes shown in bold): 
 

1.  Planning applications must be referred to an Ordinary Council meeting 
 for decision where the property that is the subject of the application is 
 owned or part-owned by: 
 

 A Councillor or member of their immediate family; 
 
 A Senior Officer or member of their immediate family; or 
 
 A Council employed Statutory Planning Officer or member of their 

immediate family. 
 
2.  For the purpose of this policy: 
 

 A Senior Officer is as defined by the Local Government Act (1989); 
and 

 
 A member of immediate family means the spouse or domestic 

partner of the person, or a son, daughter, mother, father, brother or 
sister that regularly resides with the person; 
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3.  This policy relates to property owned or part owned by a company whose 
directors include a Councillor, Senior Officer of Council, Council employed 
Statutory Planning Officer, or an immediate family member of any of the 
preceding. 

 
The definition of immediate family is consistent with ‘family member’ as defined in 
Section 78 (1) of the Local Government Act.  
 
For clarity, a Council employed Statutory Planning Officer includes all contracts, 
temporary and casual employees of the Statutory Planning Unit.   
 
Breadth of the Policy 
 
There are over 50 sections of the Planning and Environment Act 1987 that involve 
powers, duties or functions relevant to planning applications. It is not considered 
necessary for the policy to relate to all of these matters, as several  of them relate to 
duties and not powers to decide an applications.  For example, duty to give notice of 
an application and function of referring applications.  It is recommended the policy be 
limited to the powers to determine a planning application and issue or refuse 
certificates of compliance.  The relevant sections that the policy would apply are 
therefore as follows: 
 

s.61(1)(a)  Power to decide to grant a permit; 
 
s.61(1)(b)  Power to decide to grant a permit with conditions; 
 
s.61(1)(c)  Power to refuse the permit; 
 
s.84(1)  Power to decide on an application at any time after an appeal is 

lodged against failure to grant a permit; 
 
s.97O  Duty to consider application and issue or refuse to issue a 

certificate of compliance. 
 
The amended Instrument of Delegation to Members of Council Staff reflecting the 
above is included as Attachment 2. 
 
Trigger Notification 
 
As identified in the legal advice, a concern is raised regarding how the Statutory 
Planning Unit will know when a ‘trigger person’ is connected to an application, as 
there is nothing in the current planning application form that requires declaration of 
said ‘trigger person’. In addition, nor currently will an applicant necessarily know 
whether they are a ‘trigger person’ as defined by this policy.     
 
To address this issue, it is recommended that the planning application form be 
amended by including a declaration requirement to ensure that it is clear when a 
‘trigger person’ is making the application.   
 
Human Rights Impacts 
 
In seeking legal advice regarding the current Statutory Planning Conflict of Interest 
Policy, officers requested advice regarding the possible breach of human rights.  The 
advice received is provided below: 
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‘The only relevant human rights that are listed in the Charter of Human Rights and 
Responsibilities Act 2006 are the right to equality before the law and the right to take 
part in public life.  Though these rights are potentially relevant to the application, we 
do not think that the policy limits the rights unreasonably.’ 
 
Processing Time 
 
Since the adoption of the policy in February 2009, five planning applications have 
been referred to Council for determination; three applications involving Councillor 
owned property and two applications involving Council employee owned property.  
Details of the applications, including the number of statutory processing days are 
provided in the below table. 

 
Address Proposal Referral 

Trigger 
Decision Statutory 

days 
208 Somerville 

St 
Tree removal Council officer Permit 22 

27 Nightingale 
St 

Dwelling 
alterations 

Council officer Permit 96 

40 Bridge St Two lot 
subdivision 

Councillor Permit 59 

Pound Hill 
Road 

Temporary 
Extractive 
Industry 

Councillor Notice of 
Decision 

80 

14 Martin St Signage Councillor Permit 48 
 
As noted above, three of the five applications considered by Council were processed 
within the prescribed 60 statutory day period.  Having regard to the very extensive 
reporting timeframes associated with Council’s reporting cycle, the processing times 
detailed above are not considered unreasonable.  
 
 
OPTIONS 
 
1. Retain the existing Statutory Planning Conflict of Interest Policy; 
 
2. Revise the existing Statutory Planning Conflict of Interest Policy as follows: 
 

1.  Planning applications must be referred to an Ordinary Council meeting 
 for decision where the property that is the subject of the application is 
 owned or part-owned by: 
 

 A Councillor or member of their immediate family; 
 
 A Senior Officer or member of their immediate family; or 
 
 A Council employed Statutory Planning Officer or member of their 

immediate family. 
 
2.  For the purpose of this policy: 
 

 A Senior Officer is as defined by the Local Government Act (1989); 
and 
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 A member of immediate family means the spouse or domestic 
partner of the person, or a son, daughter, mother, father, brother or 
sister that regularly resides with the person; 

 
3.  This policy relates to property owned or part owned by a company whose 

directors include a Councillor, Senior Officer of Council, Council employed 
Statutory Planning Officer, or an immediate family member of any of the 
preceding. 

 
 
SOCIAL IMPLICATIONS 
 
Human Rights Consideration Matrix  
 
As noted above, the right to equality before the law and the right to take part in public 
life are considered relevant.  Although these rights are potentially relevant to the 
application, it is considered that the policy does not limit the rights unreasonably. 
 
 
ENVIRONMENTAL IMPLICATIONS 
 
It is considered that there are no environmental implications within this report. 
 
 
CULTURAL IMPLICATIONS 
 
It is considered that there are no cultural implications within this report. It is 
considered that there are no cultural implications within this report.  
 
 
RISK MANAGEMENT IMPLICATIONS 
 
It is considered that there are no risk management implications within this report. 
 
 
FINANCIAL IMPLICATIONS 
 
It is considered that there are no financial implications within this report.  
 
 
IMPLEMENTATION AND MARKETING PLAN 
 
It is considered that an implementation and marketing plan is not required. 
 
 
OFFICER'S DECLARATION OF INTERESTS 
 
Director – Eric Braslis 
In providing this advice as the Director, I have no disclosable interests in this report. 
 
Manager Responsible and Author – Hamish Lampp 
In providing this advice as the Responsible Manager and Author, I have no 
disclosable interests in this report. 
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CONCLUSION 
 
The current Statutory Planning Conflict of Interest Referral Policy is a valid means of 
referring planning applications to Council to ensure transparency in the decision 
making planning process and to resolve any potential conflicts of interest.  It is 
recommended that the policy be refined to ensure consistency in language and to 
provide a definition of ‘immediate family’.  In addition, the policy should be expanded 
by including property owned or part owned by a company whose directors include an 
immediate family member of a Councillor, Senior Officer or Statutory Planning 
Officer. 
 
 
ATTACHMENTS 
 
1  S.6 Instrument of Delegation 
  
 
RECOMMENDATION 
 
Council resolve to; 
 
1. Revise the existing Statutory Planning Conflict of Interest Referral Policy 

as follows: 
 
a) Planning applications must be referred to an Ordinary Council 

meeting for decision where a site subject of an application is owned 
or part-owned by: 
 
 A Councillor or member of their immediate family; 
  
 A Senior Officer or member of their immediate family; or 
 
 A Council employed Statutory Planning Officer or member of 

their immediate family. 
 

b) For the purpose of this policy: 
 
 A Senior Officer is as defined by the Local Government Act 

(1989); and 
 
 A member of immediate family means the spouse or domestic 

partner of the person, or a son, daughter, mother, father, brother 
or sister that regularly resides with the person; 

 
c) This policy relates to property owned or part owned by a company 

whose directors include an immediate family member of a Councillor, 
Senior Officer of Council or Council employed Statutory Planning 
Officer. 

 
2. Amend Council’s planning application form by including a potential 

conflict of interest declaration requirement.  
 
3. Revoke Instrument of Delegation to Members of Council Staff endorsed 

on the 23 March 2011. 
 
4. Exercise its power conferred by section 98(1) of the Local Government 
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Act 1989 and the other legislation referred to in the attached Schedule. 
 
5. Delegate each duty and/or function and/or power described in column 1 

of the Schedule (and summarised in column 2 of the Schedule) to the 
member of Council staff holding, acting in or performing the duties of the 
office or position described opposite each such duty and/or function 
and/or power in column 3 of the Schedule; 

 
6. Authorise the Instrument of Delegation as attached. 

 
The delegation: 

 
a) Comes into force from 27 April 2011; 
 
b) Is authorised by affixing the common seal to the Instrument of 

Delegation; 
 
c) Remains in force until varied or revoked; 
 
d) Is subject to any conditions and limitations set out in the Schedules; 

and 
 
e) Must be exercised in accordance with any guidelines or policies 

which Council may adopt from time to time. 
 



Attachment 1 
 

S.6 Instrument of Delegation  
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