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EXECUTIVE SUMMARY

This report aims to assess the current role of Eurojust in the fight against human trafficking
and come up with suggestions to further strengthen the support by Eurojust to the Member
States.

Part One starts with an overview of the fight against human trafficking in the EU.

Statistics show that the level of activity against THB greatly differs between the Member
States. The figures show relatively little activity in some of recently acceded Member States,
while Austria and the Netherlands seem to be very active in terms of prosecutions.

However, the differences in definition of ‘a prosecution’, the enormous differences in
substantive criminal law and use of these THB provisions, make that bare figures are to be
handled with caution.

An overview of available figures on the level of organisation of the crime, gives the
impression that the majority of THB is committed by relatively small OC groups. However,
several experts warn of a possible consolidation of criminal organisations in this field in the
forthcoming years.

Subsequently, Part One assess the qualitative response of law enforcement authorities on the
basis of interviews and case studies. While THB has a predominant international character, it
is mostly combated from a local or national perspective. An integrated approach of the whole
chain of criminal activities and aspects related to victims and proceeds of crime is thereby
impeded.

Only few of the reasons for this problem are of a legal nature. As biggest obstacles appear
are mentioned:

- restrictive prosecution policies: restrictions of different nature make that intelligence-
led investigations and international cooperation are often not possible, Action Plans
on THB have often only limited effect on law enforcement practice,

- negative structure of incentives to cooperate across the border: there are no personal
benefits for an investigator of prosecutor to cooperate, on the contrary: cooperation
with countries outside the Union is feared and there is often an attitude of
unwillingness to share information, especially in an early stage of proceedings.

- organisational problems on national level: friction between authorities creates a
situation in which investigations take place in isolation from each other and
possibilities for special investigative techniques and international cooperation are not
fully used.

- novelty of attention to the crime: the attention to THB and the criminal provisions are
often of recent date, it will take time before all authorities are fully acquainted with it.

Part Two describes the current role of Eurojust in resolving the indicated problems.

The percentage THB cases of the total Eurojust caseload remains limited, the number of
cases in which truly coordinated investigations take place is even smaller. The problems at
national level make that Eurojust is not being used yet to the fullest extent possible. However,
the mere existence of the organisation has already achieved that an integrated approach of
THB is more easily possible. But even in Eurojust cases, the geographical scope of
investigations (across EU borders) and the related issues like

Moreover, the first attempts of generation of investigations on European level are described.
These form an alternative to the current bottom-up referral of cases to Eurojust. These
investigations may follow a more integrated approach right from the start.

Part Three delivers input to the discussion on how the organisation can further develop its
contribution to the fight against THB. It also lists some recommendations for Eurojust.

EXECUTIVE SUMMARY 5
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RECOMMENDATIONS

These recommendations are taken from Part Three, the respective explanations and reasons
can also be found there, from page 63 onwards.

Recommendations in relation to the Quantitative asp ects of the caseload:

=

Broaden the geographical scope of referred cases.

Ensure Eurojust’s involvement in projects where cases are generated on a European
level, specifically COSPOL and the AWFs.

3. Promote the connection of national databases.

4. Enable Eurojust to initiate cases on request of non-EU Member States.

5. Receive and direct signals from other international organisations.

6. Further strengthen Eurojust’s input on policies, and make it country/topic specific.

-

8

9

n

Explore the added value of collaboration with Eurostat in their criminal justice project.
Influence and use the OC Threat Assessments.
Explore the possibility and added value of an academic advisory board.

10. Stress the added value of early involvement of Eurojust.

11. Review the catchphrase ‘European judicial cooperation unit’.

12. Seek possibilities to include Eurojust in THB trainings for practitioners.

13. Assess financial obstacles and stimulate positive appraisal.

14. Stress the good examples of cooperation with countries of origin.

Recommendations in relation to the Qualitative aspe cts of the caseload:

Broaden the referred cases, in terms of substantive issues, by ex officio advice.
Actively use the 2003 Guidelines to stimulate fair and effective distribution of cases.
Use the expertise of the THB Team in operational cases, when necessary.

Invest in operational cooperation with countries outside Europe.

PownPR
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ABBREVIATIONS

AWF Analytical Work File
CCP Code of Criminal Procedure
COSPOL Comprehensive Operational Strategic Plan for Police
EPCTF European Police Chiefs Task Force
FATF Financial Action Task Force
FIU Financial Intelligence Unit
ICMPD International Centre for Migration Policy Development
IOM International Organisation for Migration
JIT Joint Investigation Team
MLA Mutual Legal Assistance
ocC Organised Crime
OCTA Organised Crime Threat Assessment
OSCE Organisation for Security and Cooperation in Europe
PC Penal Code
SECI Southeast European Cooperation Initiative
SEEPAG South East European Public Prosecutors Advisory Group
SHB Smuggling of Human Beings
THB Trafficking in Human Beings
(including trafficking in organs and human tissue)
UNICRI United Nations Interregional Crime and Justice Research Institute

Some definitions:

‘the’ Communication
The new Communication on THB of the Commission contains its reaction to the
report and recommendations of the Experts Group. (Communication 2005(514))

Eurojust Decision
The Council Decision on ‘setting up Eurojust with a view to reinforce the fight against
serious crime’. (Decision 2002/187/JHA)

Experts Group
In March 2003 the European Commission decided to set up a consultative Experts
Group on trafficking in human beings. This group published in December 2004 its first
report with a big number of recommendations. (Decision 2003/209/EC)

‘the’ Framework Decision
This Framework Decision of the Council established in 2002 minimum norms for the
substantive (criminal) provisions of the Member States on trafficking in human beings.
(Decision 2002/629/JHA)

Integrated case approach
This term is used in this report for a case strategy that attempts to cover all specific
elements of a human trafficking case, even where these are not essential for ensuring
a conviction. It this report is focused upon the victim protection, location and
compensation and financial investigations.

Integrated crime approach
This term is used for a case strategy that attempts to target the whole chain of related
criminal activities. In relation to THB this chain exists primarily of recruitment,
transport and exploitation. Intelligence-led investigations and international
cooperation are the most relevant elements of this approach.

Strategic Meeting
These meetings are organised by Eurojust to provide a forum for practitioners in a
specific field to discuss practical issues and problems and get to know each other.

ABBREVIATIONS
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INTRODUCTION

Para (i) Aim
The subject of this report is to analyse the supportive role of Eurojust in the fight against the
crime of trafficking in human beings. It gives an overview of prosecutorial activity against
human trafficking in the Member States. Subsequently it assesses the role that Eurojust has
been playing in this field, and aims to give input to the discussion on how Eurojust might
further develop its role.

The report focuses on the crime of trafficking in human beings (THB), because this crime is
the subject of increased political attention, and it is one of the three law enforcement priorities
of the European Union in the field of Justice and Home Affairs, together with terrorism and
drugs trafficking.

The report is the result of on the one hand the study of 20 prosecution files, including 7 files in
which Eurojust was involved, and on the other a series of interviews with National Members of
the Eurojust College, practitioners and experts. The research project was conducted between
March and September 2005.

Because of time constraints, use was made of some previous studies of the way prosecution
services are handling human trafficking cases. Because the topic of human trafficking has
attracted the ongoing attention of politicians and academics during the past few years, there
are many up-to-date and detailed studies available on the subject in various countries.

Para (ii) Working method

The initial research proposal planned for a detailed comparison of 15 Eurojust cases with 15
non-Eurojust cases, supplemented with interviews with the National Members. But it proved
more difficult to obtain the files at Eurojust, while at the same time these did not always
contain detailed information. Moreover, the more interesting question appeared to be the
relative small number of THB cases at Eurojust, certainly the small number of coordination
cases. Therefore, it was decided to broaden the working methods and collect information from
more sources in order to find out the reasons for this lack of referrals.

Detailed country studies on law enforcement were available for Belgium, the Czech Republic,
Finland, Germany, Hungary, Italy, the Netherlands, Poland, Spain and Sweden. In addition to
this, 29 interviews were held with practitioners and experts. Further, the IOM was kind enough
to give the transcripts of 40 in-depth interviews with prosecutors, police officers and judges
from Germany, Poland, the Czech Republic, Bulgaria and Hungary, which were held in March
of this year.

Para (iii) Version history

First draft — 18 September — not distributed

Second draft - 30 September — for feedback from Mr. Manschot

Third draft — 10 October — for further feedback from Mr. Manschot, proofreading,
distributed to THB Team

Fourth draft — 12 October — for further feedback from Mr. Manschot, Ms. Vlahovic

Final version  — 21 October — for publication

Para (iv) Preliminary remarks

Anglo-Saxon lawyers in particular have the reputation to be sceptical of academic
contributions, and handle their conclusions with extra care. It should be emphasised that this
report is based on the idea to collect the experiences of practitioners together with concrete
figures, and on the basis of that assess what is demanded from Eurojust in this area.

INTRODUCTION 15
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The scientific character of this study is limited, because the selection of cases was not
random, and because for security reasons the access to documents within Eurojust was
restricted.

The research project, from which this report is the result, was conducted under the auspices
of the Dutch National Member at Eurojust between March and October 2005. Assistance from
the THB Team of Eurojust was appreciated; the time and feedback from Ms. Vlahovic was of
significant value.

This report is divided into three parts. Part One deals with the way prosecution services in
Europe cope with the phenomenon of human trafficking. It begins with an overview of
available statistics on the criminal response of states to the phenomenon, and secondly
draws a picture of existing problems in the prosecution of THB, with a special accent on
matters related to international cooperation.

Part Two describes in detail the activities of Eurojust in this field. Again, first statistics are
provided on the deployed activities. Next, the current role of Eurojust is assessed via an
overview of how Eurojust contributes to solutions for the problems described in Part One.

Part Three provides suggestions on how Eurojust can further develop its supportive and

coordinating role in the ‘European criminal chain’, and can help to overcome for the difficulties
which exist in the prosecution of THB cases.

16 INTRODUCTION
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PART ONE

General Situation

In this part an overview is given of prosecutorial activity in the Europe Union against THB. It
will first start with some statistics; the so-called ‘quantitative response’. This is meant to give
both an impression of the state of play of law enforcement and draw attention to some
remarkable differences. In the second chapter the focus will be more upon the way
prosecutors are working; the term ‘qualitative response’ is used for that purpose.

These two parts together indicate some problems, and because of the aim of this report, the
accent is on the international side of these problems.

17
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Chapter | — Quantitative response by prosecution services

This chapter brings together basic figures on THB. The quantitative data will show big
differences in relation to the way statistics are compiled and how the applicable criminal
provisions are used. One preliminary remark seems appropriate here.

Reliability and comprehensiveness are difficult to measure. Somewhat worrisome is that this
is also the situation at the level of the European Commission. A structural data collection
procedure is lacking, hence a strong foundation for making EU-wide policy is also missing. It
is therefore a welcome development that Eurostat has recently started a project to build a
European database of statistics on crime, victimisation and criminal justice. A tender was
published last May*. Hopefully this project will improve the basis for future policies and new
legal instruments.

Section 1 Statistics on prosecutions, convictions and senteing

In order to judge the value of the figures, on the one hand the source of the figures will be
clarified and on the other the reasons for the big differences will be briefly explained.

This section is based on two sources, supplemented by additional materials.

The primary source of these figures is the information collected by 15 National members of
Eurojust?, in reply to a questionnaire issued by the THB Team on 12 May 2005. Since the
other national desks were not able to provide the team with precise data, the data on those
states is taken from the US Trafficking in Persons (TIP) Report of 2004.

This report is published annually, and is based upon information collected by the US
Embassies all over the world. It is criticised for its abolitionistic approach of prostitution and
non-scientific interpretation of statistics. Because of the enormous gap in reliable data in this
field, even the European Commission quotes the numbers from this report.

In order to judge the accuracy of its figures on prosecutions, the figures given in the report
were compared with the outcome of the questionnaire, where possible.

- The Polish reply reported the same numbers as the US TIP Report (2005),

- the Slovak reply to the questionnaire reported 22 accused persons and 8 convictions;
the US report speaks of 19 prosecutions and 6 convictions,

- the Lithuanian reply mentions 24 registered cases and 16 trials, the US report says
there were 22 investigations and 16 trials.

Of course it is not surprising that these particular figures seem to be accurate, since the US
Embassies first try to get the information from the respective Ministries of Justice. But for
some countries they obtained statistics where, according to the replies to Eurojust, there is no
central registration of cases. Germany is an example of this. The TIP Report mentions 145
convictions in 2003, while the German National Member replied that such information is not
available. The American figures were confirmed by the German Federal Office for Statistics.

18 PART ONE — General Situation, Quantitative response by prosecution services
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10 Cz 21 SE 2.7 0.4 MT 9
10 HU 19 DK 2.6 5 DK 8
04 MT 15 Ccz 21 38 PL 7
5 DK 13 HU 1.9 0.4 LU 5
04 LU 5 PL 1.0 2 SL 1
IE 1 SL 0.5 1 CcY 0
2 SL 1 IE 0.3 5 Fl 0
1 CY 0 CY 0.0
5 Fl 0 Fl 0.0 * both human smuggling and trafficking
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Para (i) Differences in the definitions

The ambitious project ‘European Sourcebook of Crime and Criminal Justice Statistics’
showed in detail the differences of administration of prosecutions and convictions®. In several
countries there was no central registration in the first place (Ireland, Luxembourg, Spain).
Relevant for the figures that are displayed in this report are three definition problems:

- whether multiple suspects in one complex of facts are registered as one single case

o Denmark, the Netherlands and the UK are exceptions in this respect: in these
countries each suspect is counted as a different case,

o ltaly is the only country were multiple offences are counted separately,
- the proceedings included in the term ‘prosecution’

o ltaly and Spain for example include preliminary proceedings in their definition
of ‘a prosecution’,

- whether cases with unknown offenders be registered as ‘prosecutions’

0 in the Czech Republic, Estonia, Hungary, ltaly and Portugal proceedings
against unknown offenders can be counted as prosecutions.

From this, it can be concluded that the bare statistics give a somewhat distorted picture of the
situation. Especially the Spanish and Italian numbers of prosecutions, as shown in the table,
cannot be compared with the other countries. The Italian number of convictions indicates that
the level of criminal response is in fact much more comparable to other European countries
than the number of prosecutions suggests.

The definition of a ‘final conviction’ differs as well, but to a lesser degree. For the limited
purpose of this report no further details are necessary. Yet, when looking at the average
sentences, two things should be kept in mind. The first is that the figures do not show the high
percentage of convictions resulting in conditional sentences. Especially in the recently
acceded Member States, a relatively small percentage of convicted persons actually serves a
prison sentence. Secondly, the simple length of the sentence does not reveal the actual term
in prison. The advanced release follows in the UK normally after half of the term, in the
Netherlands after two-thirds of the term and some countries do not have such a regulation in
the first place.

Para (ii) Differences between anti-trafficking legislations

In 2002 the Council of the European Union adopted a Framework Decision which set
minimum requirements to the criminal provisions on trafficking of human beings. The Europol
compilation of legislations on THB” shows that the Framework Decision did have the effect
that in most countries specific legislation is in place, and that in most Member States other
forms of exploitation, other than sexual exploitation, are now outlawed.

The Framework Decision prescribed the criminalisation of all the different phases of THB:
recruitment, transportation and exploitation. Some Member States have opted to follow the
approach of the provision of the Framework Decision and create one article in which all the
related acts, means and purposes are covered. But just as often, Member States choose for a
more differentiated implementation.

Generally, there are three types of implementation.

The first is the ‘cover-all’ approach. Member States that utilise this approach have opted to
follow the model of the Framework Decision:
- The Netherlands, Slovenia, the Czech Republic and Hungary have provisions which
cover most of the possible occurrences of THB.
- In some states, there are somewhat forgotten ‘cover-all’ provisions: the slavery
provisions. At least in Austria (104 PC), Spain (607bis PC), Portugal (159 PC),
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Slovenia (387 PC) and the Netherlands (274 PC), there are special provisions on
slavery.
Secondly there are states that have separate provisions for the different acts involved in the
trafficking process. Hence recruitment, transport, transfer and/or exploitation are covered in
separate articles.

- The Lithuanian code reflects this idea. In Article 147 the transfer of a person is
criminalised, in Article 292 the illegal transportation of a person across the border is
criminalised, and in Article 307 the sexual exploitation is prohibited. No ‘cover all’
provision exists.

- Often the last exploitation phase is separately covered (for example in Germany the
exploitation phase is covered in Articles 232/233), comparable to the former
distinction between slave trade and slavery in some states.

Thirdly there are states that differentiate according to the purpose of the trafficking. If organ
trafficking is criminalised, this is often done as a separate offence.

- For example in Germany labour and sexual exploitation have separate articles. Organ
trafficking falls in Germany under the separate Law on Transplantation (Articles 17/18
TPG).

- In the UK and ltaly trafficking for the purpose of sexual exploitation is prohibited in
separate acts on sexual offences (the Sexual Offences Act and the Merlin Law,
respectively).

Finally, there are states with separate articles for child trafficking

- Examples are Ireland (Article 3 Child Trafficking Act 1998), Estonia (173 PC) and

Slovakia (216b PC).

It is problematic that several states do not simply differentiate on the basis of either act or
purpose, but have a mix of approaches. As a result, there are specific provisions for a distinct
purpose (e.g., sexual exploitation) and a distinct act (e.g. recruitment), for example, so that
recruiting for sexual purposes is a separate crime. This approach results not only in overlaps,
but also numerous omissions. For example, in Lithuania, the act of recruiting persons for the
purpose of exploitation is not covered by any criminal offence. Construction of criminal liability
may be possible via participation in the main offence.

To make the picture even more blurred, the provisions strongly differ from one another on the
point of the means that are used to pull and recruit a person in a situation of exploitation.
Especially with regards to means other than coercion, the penal provisions differ greatly.

In some states, taking advance of a situation of vulnerability, especially a ‘helpless foreigner’,
constitutes cause for criminal liability (e.g., Latvia and Germany), while in others a higher
degree of coercion is required (Estonia, Cyprus and Sweden).

Para (ii) Different ways of charging THB
Framework Decisions on substantive law are not meant to harmonise the use of criminal
provisions. Prosecutors still have alternative options for charging a suspect of human
trafficking with another offence. Since trafficking in persons consists of a complex of criminal
acts, parts of this behaviour can just as effectively be punished under statutes on immigration,
labour, sexual or liberty offences. Even where similar criminal provisions exist, the application
of the provisions may still differ.

For example, the report on THB by the ltalian Justice Ministry of 2004 makes mention of 12
different offences under which trafficking charges are being brought. This is one of the
reasons why statistics on this point should be treated with a certain suspicion. When the
number of prosecutions for the specific trafficking offences is low, this does not automatically
mean inactivity of prosecutors in this area.

In this respect, most of the replies to the Eurojust questionnaire did not cover THB
prosecutions which were done under non-specific THB provisions. lllustrative here is the
Swedish situation. The Swedish National Rapporteur on THB describes in the 2004 Report
six convictions in typical THB cases. In only one case the suspects were indeed convicted
under THB-statutes; the convictions in the other cases were for procuring. The Italian Ministry
of Justice provides an example in its 2003 Report on THB: it describes how many typical THB
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cases are dealt with via Article 3.6 of the Merlin Law of 1958 (recruiting persons outside lItaly
for sexual labour in Italy). For both the Swedish and Italian situations, the number of THB
charges gives but a limited view on prosecutorial activity.

The interviews revealed that the Swedish and Italian situations are not exceptional.

- In the Netherlands, the Dutch National Rapporteur mentions especially human
smuggling (197a PC) as an often-used provision when sufficient evidence for
exploitation is lacking. Also, the provision on employing illegal immigrants (197b PC)
may be used in this context. The interviewed prosecutors also mentioned the
distribution of false travel documents (231 PC) as an alternative to THB provisions
that are used when in a very early stage the police are forced to act.

- In Denmark, a similar downgrading takes place from trafficking (262a PC) to
smuggling (125a PC) to pimping (228 PC).

- In Ireland, the specific THB provision can only be applied if the victim was a child.
Therefore, regular THB cases are prosecuted per se as human smuggling (2 lllegal
Immigrants Act 2000). But the Irish National Member recalls some cases in which
illegal employment of aliens and even tax legislation was charged in clear THB cases
instead of human smuggling provision.

- The Slovak National Member indicated that in contrast to the THB provision (246 PC),
in most cases the illegal immigration provisions are used (171a-c PC).

- The Lithuanian National Member reported that in Lithuania the strict legality principle
obliges a prosecutor to charge all the applicable crimes. In THB cases, therefore,
THB (147 PC) is often found together with smuggling (292 PC) and pimping (307 PC).

One remark on the overlap of THB crimes and human smuggling crimes is appropriate here.
Recourse might be taken to human smuggling provisions if sufficient evidence for THB is
lacking. But vice versa there is a crossover as well: THB provisions can be applied to
situations that are on first sight pure immigration crimes. The convictions in the Dover case
showed that where the circumstances in a human smuggling case are particularly degrading,
there is an exploitation component and human trafficking provisions may be applied. In
Belgium, this construction has been used several times, also in cases in which the victims did
not die.

In the next chapter, it will be set out what the reasons are for charging an offence other than
THB and what effect this practice may have on the quality of a case. Here it suffices to
conclude that even after the Framework Decision, the application of anti-trafficking laws
differs greatly in the Member States.

Where both the applicable law and the use of those laws remain different, the unqualified
prosecution and conviction figures give at best an indication of the level of engagement in the
fight against THB of the Member States.

Section 2 Figures on cooperation

Where it is already difficult to obtain general figures on prosecutions and convictions, it
appeared to be even more difficult to collect figures on international cooperation in THB
proceedings. Only for a small number of countries are detailed studies on THB available
which also looked into the cross-border activities of prosecutors.

- To start with the Dutch situation, the Dutch National Rapporteur just mentions that
there is only very limited international cooperation at the level of prosecutors®.

- In Poland, of the 10 researched regional headquarters (there are 17 regions) only
three regions (four cases) were found where there had been joint investigations with
foreign police services®.

- The Transcrime Institute found in Italy that very little use was made of the possibilities
for international cooperation’; even MLA requests were rarely made. To mention a
few examples: the Brescia and Palermo prosecution services hardly ever used
international cooperation, Brescia issued in five years’ time (456 cases) only three
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letters rogatory. In Arrezzo, it was preferred to lure the organisation into Italy. Gorizia
preferred informal cooperation (mainly with Slovenia). Only the Milan and Turin
offices were reported as having more positive experiences.

From the eight non-Eurojust cases studied from Sweden and Slovakia, it was clear that
cooperation mainly takes place between border states (Sweden-Lithuania, Slovakia-Czech
Republic). Whereas at least in four cases, the victims did not originate from those border
states. In only one case did authorities clearly cooperate with a non-border state through
Interpol (Slovakia-Germany).

Section 3 Prospected growth theories

The UNODC calls trafficking in human beings the ‘fastest growing crime’ at this moment®.
This is repeated by, for example, the International Organisation for Migration (IOM). On the
other hand, there is growing criticism of the figures used, recently expressed for example by
researcher Kelly. The estimations used by experts and activists are seen as ‘advocacy
numbers’; new studies downscale the figures dramatically (the US estimation of victims in
Europe dropped with 75% in three years’ time)®.

According to one of the officers of the THB Group of Europol, THB is a growing market for
criminals. Together with several interviewed prosecutors and experts, they warn of the
possibility that THB is in the same stage as drugs trafficking was 20 years ago. At the
moment the market is still low-scaled and based upon dynamic social networks, but in the
coming years it might undergo a process of growth and consolidation. The theory is that while
demand for cheap labour, together with the market for sexual services in European countries,
is increasing along with the increased standard of living in the Union, it does become more
difficult to immigrate legally into the European Union. In this environment, the market for
illegal immigration and the opportunities for exploitation are growing.

It has to be mentioned here that, although most experts do support the idea that the
phenomenon is only starting to grow, there are at present no solid figures confirming this.

Para (i) Available figures on level of organisation
As will be seen in Part Two on Eurojust, the number of THB cases at Eurojust remains
relatively small. In order to place this lack of cases at Eurojust and the above-mentioned
‘growth theory’ into perspective, some currently available figures on the level of organisation
of the crime at the moment are useful.

- In the Netherlands, the percentage of suspects that cooperated in ‘networks’
remained about 70% between 1998 and 2003. In the same period, however, the
average number of suspects in cases of international THB dropped from 6,8 in 1998
to 3,6 in 2003. This is partially explained by police experts by the legalisation of
prostitution, which created an illegal market of unknown size. The earlier mentioned
prohibition of controlled deliveries does prevent the police from investigating the
possible connections to networks in individual cases.

- Reports on Spain and ltaly from 2002 showed that, whereas all cases were of a
transnational nature, in 14% of the studied cases a complex international organised
crime group was involved™.

- A similar series of case studies on Germany concluded in 2005 that the complexity
level of the OC groups varies significantly: Small groups (30%) were found to work
alongside very large and highly complex networks (9%)™.

- On the contrary, the Swedish National Rapporteur recorded that as a rule the
networks were rather small*>. Most of the studied cases from Sweden also consisted
of suspects operating alone or with one or two others.
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- In reports on Bulgaria, very few pyramidal organisations were identified, but mostly
cell-like organised ‘rings’ which cooperate on an ad-hoc basis. The Romanians did
detect a few larger organisations with a pyramidal structure®®.

Another method to identify the scale of criminal organisations is the overview of money flows.
The FATF reported this year that in the majority of international THB cases, the money
remains in either the country of origin or the country of destination*. Compared with, for
example, drugs crimes, this points out that relatively little use is made of sophisticated
international money-laundering constructions to hide criminal origins of the money. The report
also notes that there are no clear indications that proceeds from THB activities flow to other
types of OC.

Although statistics on this topic were only available from seven countries, it does show that
the situation may differ per country. In general, however, the reports mention few genuine
highly complex networks. In Part Two, it will be discussed if a lower degree of organisation
causes that THB is not a Eurojust-typical crime.

Para (ii) Relation with EU Enlargement

The Experts Group concluded in 2004 that most of the newly acceded Member States have
been and are affected by THB, some ‘to a considerable extent’ as countries of origin. Interpol
warned in 2003 of an increase of THB after the enlargement of the EU.

The sparse hard figures on the origins of victims do not (yet) confirm an increase from the
recently acceded states.

- Between 2002 and 2005, the percentage of victims recruited in one of the 10
accession states dropped from 20 to 6% in the Netherlands®. However, it is
interesting to note that in the same period the percentage of registered victims of
Romanian and Bulgarian background grew from 15 to 31%.

- The Austrian BKA also reported a sharp increase in victims and traffickers (40% up)
from Romania untill 2004, while from the recently acceded states the number of
victims sharply decreased'®.

- The Spanish National Member also points to a sharp increase of Bulgarian and
Romanian victims in his country.

Almost all sources give the same picture: the role of recently acceded countries as source
countries of victims already started to diminish before their accession, while Romania and
Bulgaria are increasingly recorded as country of origin of victims.

Section 4 Particular occurrences of THB

Media reports suggest from time to time that, for example, organ trafficking goes largely
undetected by law enforcement. In order to have a complete picture of the development of
THB as a crime, a closer look at a few particular occurrences and related phenomena will be
taken in this section.

The Europol compilation of legislation shows that the Framework Decision on THB had as a
result that the most common forms of human trafficking are punishable in all European states,
however, the substantive legislation in the particular areas mentioned here may differ
considerably and is sometimes not in place at all.

Para (i) Trade in minors

The Framework Decision defines child trafficking as the trafficking of a person of under 18
years. In past years, there have been several reports in the media on child trafficking and the
alleged scale of the phenomenon. Whereas the precise scale of child trafficking remains
unclear, statistics on apprehended and assisted victims do give an indication:
- In the Nordic states, the Netherlands and Ireland, there are government reports on
disappearing Unaccompanied Minors from asylum centres. The Dutch National
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Rapporteur described in the 2004 report that between 10 and 25% of these
disappearances in the Western countries are linked to THB.

In the Netherlands itself 8% of the assisted victims were underage.

- The Austrian BKA reports that approximately 25% of the apprehended victims were
underaged, of which 16% approximately below the age of 14.

- The ltalian reply to the Eurojust questionnaire mentions 50% minors amongst the
victims in Rome.

- Reports from the countries of origin differ greatly. A 2003 study of the Eastern
European countries assessed the figures of assisted victims of the Regional Clearing
Point of the Stability Pact'’. It found that between 10 and 40% of the victims were
underage. A notable exception was Albania, where 87% of the assisted victims
(1200) were children, mostly in relation to labour exploitation.

Trafficking of children under the age of 14 is merely related to immigration and, according to
the French police, to restrictive adoption laws in western Europe.

The scale of child trafficking is even harder to estimate, when accompanied minors are taken
into account. A Portuguese case from 2002 shows this type of trafficking might be even
harder to detect. In this case an Angolan-Portuguese citizen had accompanied over a 100
different children on flights to the UK by using false IDs for the children®®. To what extent this
was for family reunion or adoption purposes or if the children ended up in a situation of
exploitation is unknown at present.

The SECI Centre set child trafficking as one of its priorities. At Eurojust at least seven THB
cases concerned primarily minor victims.

Para (ii) Forced labour

The Framework Decision had as an immediate result that in many countries the attention to
labour exploitation increased. Hard figures on the scale of this phenomenon do not exist, but
in this context it is relevant to notice the difference in attention to labour exploitation between
the Member States. At least Spain and Belgium are actively investigating this form of THB.

- Belgium reports mentioned that 13% of the victims of THB are economically
exploited.

- In Spain, there are two older provisions in the penal code (311 and 313 PC, violations
against the rights of foreign workers) which allow more attention to and more
experience with labour exploitation.

- In France and Ireland, cases are known of exploitation in the agricultural sector, and
in ltaly even in the fashion industry.

- Only one of the Czech interviewees recalled one case of labour exploitation.
But the general picture from the interviews is that only very few investigations into labour
exploitation are started.
At Eurojust there has been at least one case of exploitation in the agricultural industry to date.

Para (iii) Trade in organs and human tissue

Trafficking in human organs and tissue is not always covered by legislation in the Member
States. Organ trafficking is included in the THB definition of the UN Protocol. The Europol
definition of THB and the Framework Decision are silent on organ trade. However, in the
Europol Convention it is separately included under the heading of crimes ‘against life, limb or
personal freedom’.

Greece launched a proposal for a Framework Decision on organ and tissue trafficking in
2003". Many Member States, however, did not see a need for such a Framework Decision,
mainly on the ground that the phenomenon is of a too small scale.

Following media attention, there are many examples of law enforcement in the EU acting
upon allegations but not finding anything.

None of the interviewed practitioners recalled investigations into organ trafficking. Neither
were there any cases reported by the Swedish or Dutch National Rapporteurs. A researcher
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of the Finnish HEUNI Institute concluded in 2003 that organ trade is practically non-existent in
Western Europe®.

Eurojust has had three cases of organ trade (two of which where linked with one another).

Para (iv) Internet
The Council of Europe and some scientists have warned of the opportunities that the internet
offers to traffickers. None of the interviewed prosecutors recalled cases in which the internet
was used as a means of recruitment. At the 2003 Strategic Meeting, Sweden mentioned one
case of selling women via the internet.

In order to assess the specific consequences of the internet for THB, the Council of Europe
had a study performed in 2002%*. Amongst others, the researchers found several dozen
internet websites of Russian marriage agencies where women were offered, alongside sexual
services and erotic trips. In addition, Europol mentioned that with the increase of law
enforcement in western European states, there are signals that the clients of traffickers travel
to eastern states for the services. Specifically, the Baltic states are mentioned in this respect
as destinations of these trips.

A similar remark was made by the Dutch police, who point at new alternative ways sought by
traffickers to get in touch with their clients — especially now that a legal and controlled branch
is created in the Netherlands by the lifting of the prostitution ban.

Of course internet and other modern means of communication create new difficulties in
general for investigators, but there are some signals that this is specifically the case for THB.
The Experts Group called for awareness on this point and cooperation with the private sector,
as is already the case in relation to the fight against child pornography.

Illustrative in this context is what happened to the website of one of the IOM projects in the
Baltic States. The project maintained the website focus-on-trafficking.net for the duration of
their project. Currently the site is on sale again, and the owner of the address placed
advertisements for mail order brides, escort services and sex trips to Thailand on the website.

Para (v) THB in combination with other types of organised cr ime

On the relationships between THB and other types of OC, it can be said that most reports
point at a certain specialisation in THB of the OC groups. Very few cases can be mentioned in
which the suspects were involved in other crimes on a large scale. The FATF report
concluded that the money flows mainly take place between the cooperating suspects and
profits are invested locally.

The German report found in 7 out of 25 cases (28%) that the group was also involved in
drugs trafficking or human smuggling®. In the Netherlands, in 27% of all THB cases, there
was also a suspicion of drugs trafficking®.

The Swedish National Rapporteur said that there had been a few cases in which the victims
were used as carriers of drugs during the trip to Sweden.

At Eurojust there have been several cases of cross-over activities; one Turkish group was
involved in both drugs trafficking on a large scale besides THB. And there have been two
Italian cases in which an organised group was involved in drugs trafficking as well.

Para (vi) Involvement of legal persons

The Framework Decision prescribed that legal entities can be liable for THB offences. It did
not prescribe that this liability should be of a criminal nature.

Criminal liability of legal entities, or more precisely, the lack thereof, is often mentioned as a
problem in international criminal cooperation. Several states are to introduce criminal liability
of legal entities (Portugal, Slovakia, Romania).

In general, the criminal liability of legal persons is not a real issue in THB cases in the
destination countries. Where use is made of legal persons by perpetrators, this is mostly
serving as fronts with no or few assets, according to the interviewed practitioners.
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Reports on the countries of origin, however, make mention that modelling, travel and adoption
agencies and (online) marriage brokers are repeatedly brought into connection with human

trafficking. For example, in a Czech/Slovak case, the international modelling agency ‘ELI' was
involved.

With other types of OC legal entities are sometimes involved in the money laundering
processes. In relation to THB, the FATF working group on money laundering found this is not
often the case. The perpetrators often launder the money themselves, and no third parties or
legal persons are involved. Their report mentions only one example in which successful
cooperation with the Chinese authorities revealed the use of legal persons in China by a
Snakehead organisation for laundering purposes.
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Chapter Il — Qualitative response by prosecution services

For the purpose of this report the quality of the criminal response by authorities in a case is
defined in terms of securing society, deterrence, and efficiency. The securing of society
means that the roots of the crime are attacked and not just the symptoms of the crime and
meanwhile offers protection to those in need of it. Deterrence can be achieved by both
appropriate sanctions and a high detection rate of the crime. Efficiency seems a clear
concept, which includes prevention of duplication of efforts.

Since the scope of this report is limited to the field in which Eurojust can assist, the expose of
problems will be restricted to the aspect in which Eurojust can be of value, international
cooperation. In order to do this in an accessible way two benchmarks are used. The first
benchmark is the integrated approach of the crime — a focus upon the whole criminal chain,
and the second one is the integrated approach of the case per se.

Exact data on international cooperation, apart from cooperation through Eurojust, is sparse.
Solid statistics on cooperation or a lack thereof can hardly be given here. The sum of
individual experiences of practitioners and the review of cases are useful indications, which
point out the obstacles that prevent an integrated approach of the crime/case.

Section 1 Integrated crime approach

The term ‘integrated crime approach’ will be used here in relation to the law enforcement
strategy that is taken against THB. The term ‘integrated crime approach’ is used in this report
for an approach which is both intelligence-led and internationally oriented.

Since THB is almost inherently a cross-border activity (if one ignores the lover-boy cases)
involving a source, transit and destination country. It can also be regarded as a market, with
several players that are mostly cooperating in horizontal relations and rather loose structures
of small OC groups. The question is how authorities are dealing with this type of transnational
OocC.

Para (i) Current situation

The current approach towards THB in investigations and prosecutions is often described as
being aimed at the symptoms rather than targeting the whole crime. Most prosecutions only
concern the part of the criminal chain which happened to be present in the jurisdiction of the
prosecuting authority. Allegedly, there is a strong ‘local focus’ or at best a ‘national focus’,
which also prevents in instances of cross-border crime that investigations trace the roots of
the crime. In THB cases that means that only a limited part of the market, the most visible
part, is counteracted. In the THB ‘market’, there are perpetrators that have specialised
themselves in recruitment of victims. In general, authorities all over Europe differentiate
amongst the persons that specialise in the different stages of THB (recruitment, transport and
exploitation), also financers, facilitators like passport counterfeiters, ‘organisers’ and
sometimes the clients. When a strong integrated crime approach is missing, these
perpetrators involved in other stages that take place outside the investigating jurisdiction go
undetected or unpunished.

The authorities concentrate on the part of the crime that was in their jurisdiction, and
assistance from other jurisdictions is therefore not necessary. If assistance is required at a
certain point, this happens mostly in simple ‘one way traffic’: an MLA request is done for the
simple purpose of sustaining their own case.

In 2004, the Chiefs of Police Task Force concluded that police cooperation in Europe still
happens from a purely national perspective. Also at the Eurojust Strategic Meeting of 2002 it
was concluded that prosecution services still work with a limited focus on their own case.
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An integrated approach of THB means that there is a genuine effort to take out the whole
chain of cooperating perpetrators. Resources, investigation methods and instruments for
cooperation are used in accordance with that aim. Currently, this is not the case. A locally-
oriented approach has as a result that there are not many transnational investigations and
therefore the number of referrals to Eurojust remains limited as well. The consequences for
the Eurojust caseload will be assessed separately in Part Two. Here, first, the reasons for the
lack of such a strategy as most often mentioned by the interviewed actors will be elaborated
upon.

1- Relevance of intelligence-led investigations

Most times the plea for more intelligence work and follow-up is heard in relation to the current
dependency of victim testimonies and success in individual cases. But if placed in the light of
an integrated crime approach, there is yet a bigger impact. Proactive and intelligence-led
investigations give the opportunity to reveal whether suspects are cooperating in a network.
And because THB is often linked to illegal immigration, thorough intelligence operations will
demonstrate that international cooperation is required in an early stage. If successful, the
intelligence may show not just the connections within one organised group, but also possible
links to other groups — in THB cases, e.g., when victims are sold to another exploiter. This is
especially relevant where larger structured organised crime groups are lacking.

In several countries the proactive intelligence-led approach is already more common; at least
the United Kingdom and Spain can be mentioned here. According to the Spanish National
Member, this is in Spain primarily because of immigration concerns. Spain has been relatively
successful in bringing down the flow of victims from South America. Both intelligence-led
investigations and international cooperation with the countries of origin were important
ingredients.

Often the intelligence-led investigations are linked to the use of special investigative methods,
but especially with victim-crimes like THB, human intelligence is of importance as well.
Victims apprehended in an early stage or immigrants may provide useful information.

The FATF uses intelligence-led approaches also in relation with financial investigations. In the
2005 report, an example is given of strategically placed random checks at borders, by which
money flows were discovered that were linked to THB. The Belgium FIU reported successful
detection of several THB groups on the basis of intelligence on deviant bank transactions.

A good example is taken from practice in the United Kingdom. The successful story was
presented at the IAP and describes Operation ‘Zephaniah’**. The UK National Crime Squad
operated two undercover agents in close cooperation with the German police and partly in
their jurisdiction, and the Germans provided the British with results of wire-tapping. Both the
British and German parts of the network were taken down as a result. The whole idea of the
operation was not just to take out the UK-based facilitator, but his German associates as well.
It was not clear from the available information whether the whole organisation had been
targeted (the immigrants were from Asia), which would have truly been an integrated
approach.

The possibilities for proactive and intelligence-led investigations depend on the policies in
place, the allocated resources and the incentives given.

Para (ii) Particular difficulties with special investigative methods
Inherently linked to an intelligence-led approach are special investigative methods such as
the use of undercover agents and controlled deliveries.
Since this report concentrates upon THB, special attention is paid to the use of a covert
investigative method with particular complications in THB cases: controlled deliveries.
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1- Prohibition on controlled deliveries of human being S

The UNICRI study on THB prosecutions in Germany and Romania showed a difference in the
length of investigations in more complex cases (>1 year) and more simple cases (<6
months)®. In the Netherlands, THB investigations have a short average investigation period
(6 months). Further, it can be noted in the statistics that both Austria and the Netherlands
have relatively high numbers of prosecutions. A possible explanation is given by the THB
Experts Centre in the Netherlands. Because of the prohibition on controlled deliveries, police
authorities are compelled to act at an early stage. If not done, there is a chance that the
defence pleas annulment in court.

In Austria, the prohibition is implicitly laid down in Art 71 EU-JZG. In the Netherlands, the
Minister of Justice has promised the Dutch parliament not to allow controlled deliveries of
persons.

It was mentioned at a Strategic Meeting that also the UK has become more cautious with
controlled deliveries of human beings after the Dover case.

Especially in countries with a legality principle, problems can arise, depending of course on
the exact national legislation. The Lithuanian National Member recognises more or less the
same problem as the Austrians. In Lithuania, there exists a relatively strict obligation to arrest
the suspect as soon as a certain amount of evidence is gathered. This may cause an
incomplete investigation; this is especially the case with financial investigations.

These types of investigative methods, and especially the controlled delivery, require
agreements between the investigating authorities on precisely how to execute the operation.
Experience from the SECI practice shows that the success of such agreements may depend
very much on individuals and their willingness to stick to the agreements. In a certain case,
the SECI Centre coordinated a controlled delivery between three Balkan states and an EU
Member State. The operation went perfectly, until the EU border was crossed and the
operation was stopped by the direct arrest of the victims in breach of earlier agreements.

2- Involvement of OC groups from outside the EU

The fact that a considerable part of THB is committed by groups of non-EU ethnic origin,
causes investigators of THB to often experience problems with the language used amongst
the suspects. From Germany, problems have been experienced with the use of wire-tapping
of Chinese groups. But in the Netherlands, there were also problems with other languages
such as Romanian, and African dialects®®.

A creative solution was invented by American prosecutors who experienced similar problems
in the US in investigations of Albanian groups. They used their seconded prosecutors at the
SECI Centre to cut a successful deal with the Albanian police department. Albanian police
officers received training in the United States, and at the same time assisted in the
investigations of the Albanian rings in the United States.

Para (iii) Restrictive prosecution policies
This paragraph assesses the reasons for (not) having an integrated approach of THB, first in
light of official law enforcement and prosecution policies, which determine the priorities and
give the practitioner guidance in the choices that need to be made and the instruments to be
used.

Thereafter, more will be said about the personal considerations of a police officer or
prosecutor in charge of a case in relation to the strategy he follows.

1- National legal framework: Legality and opportunity principles

The legal obligations to investigate are the primary elements of the framework in which
practitioners take their decisions. Therefore, it will first be assessed how legal obligations to
investigate and restrictions work upon the possibility to investigate and determine the
international dimension of an investigation. Thereafter, will be focused upon policy documents
on the national level.
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Whether there is legality or opportunity principle applies in a certain jurisdiction, there is
always some discretion for the ‘local’ investigator or prosecutor in determining the scope of
the investigation. All states with an opportunity principle have guidelines on how prosecutors
should use their discretion. In the states with a legality principle there are legal arrangements
to drop (parts of) proceedings.

Whereas the legality principle is based in the obligation to investigate and prosecute all
criminal behaviour for which criminal liability can be assumed, there are mitigating provisions
which have as result that if a considerable part of the crime was committed abroad, the
investigations are discontinued.

- In Germany, for example, the authorities always have jurisdiction over THB crimes
(universal jurisdiction under Article 6.4 PC). But under the mitigating provision of 153c
CCP authorities may dispense of their case when the crime was largely committed
abroad. According to the German National Member, this provision is regularly used to
dispense with cases which lack national priority.

- In Slovakia, article 172.1b CCP is used for a similar purpose: to halt investigations if
the crime is primarily committed abroad and there are no reasons for transfer of the
case.

- A similar mitigating attitude towards cross-border particularities can be seen in Spain.
In Spain, the prosecutor is obliged by law to demand compensation for the victims
(108 CCP), unless the victim explicitly asks not to do so (112 CCP). The police are
obliged to inform the prosecutor of the damages that victims suffered, but, in practice,
attention is paid only to these claims if the victim is on Spanish territory, according to
the Spanish National Member.

In most countries with an opportunity principle, there is an official document that determines
the priorities of prosecutors for the whole country. In Estonia, for example, there are short
guidelines on how to interpret the yardstick ‘public interest’ (201 CCP) and in Belgium there
are circular letters of the prosecutor-general on the policy grounds for dismissal. In the United
Kingdom, the Code for Crown Prosecutors sets out besides the evidence test also a public
interest test, which does not so much set priorities but does give general guidance in the
application of the opportunity principle.

In the next section it will be shown that in all these countries THB is set as a priority, either
explicitly mentioned or through the policy documents that control those priority lists.

In direct relation to international cooperation, complaints were heard from countries with a
legality principle on the scope of investigations in countries with an opportunity principle. A
German police officer described cases in which he passed information on to his Dutch
colleagues about possible large THB cases, but he was answered that THB in that region had
no priority at that moment. Another German police officer had similar experiences and also
the Spanish National Member had experiences in this area.

A remarkable point that the Germans brought up was that in their experience, they had been
able to be more flexible with their list of priorities than their Dutch counterparts, whereas the
applicable prosecution principles in the countries suggest that the Dutch authorities would be
more flexible.

In a wider context, the Spanish National Member and others warned of the consequences of
the opportunity principle if economic considerations are included in prosecution policy.
Whether it happens in practice in countries with an opportunity principle that investigations
are limited in respect to their scope cannot be concluded on the simple basis of the applicable
principle.

It seems that both in countries with a legality principle as well as countries with an opportunity
principle, choices on the scope of investigations are made at a local level. The genuine
influence on the strategy of a prosecutor is to be expected from the documents which
elaborate upon these principles: the policy documents on national and local level. In the
countries with an opportunity principle these documents that give guidance for that discretion
may be more readily and publicly available, but can have a more restrictive effect as well.
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2- National policies and National Action Plans

This paragraph will now take a closer look at the national policies that determine the strategy
of investigators and prosecutors. It focuses on the impact that the priority setting on national
level has to the possibility for genuine coordinated and intelligence-led investigations, as is
promoted by the Council.

The Brussels Declaration of 2002 called for the development of Action Plans®’. Many Member
States did develop National Action Plans to combat THB. On the point of law enforcement
they differ a lot. Some really show an attempt to have a multi-disciplinary approach to the
crime by several cooperating ministries. Others hardly mention law enforcement and
prosecution.

- In particular, the 2004 Action Plans of Lithuania and the Netherlands contain detailed

measures in the field of criminal law, in order to enable international cooperation and
intelligence-led approaches. For example, the latest version of the Lithuanian Action
Plan sets out for measures to improve the cooperation with Interpol and Europol.
The Dutch Action Plan contains very detailed provisions on international cooperation
and how to improve it in THB cases. It also contains an explicit key which determines
the level of priority of a case. The key consists of a list of ‘damage terms’ which
together comprise to what extent resources and personnel are allocated and urgency
is given. Bigger cases are forwarded to the National Criminal Investigation
Department.

- In Poland, the National Program for Combating and Preventing THB contains
methodological directives for all Polish prosecutors.

- The Finnish and Danish Action Plans hardly mention on the strategy to be followed by
prosecutors.

There is no apparent difference in terms of attention to police and prosecution between the
action plans of countries with a legality (Lithuania, Poland, Finland) or opportunity
(Netherlands and Denmark) principle.

It should be noted that most Action Plans were issued quite recently. In particular most of the
recently acceded Member States created their Action Plans recently. The plans in Estonia
and Poland, for example, were issued this year.

The organisational issues at national level will be elaborated upon below, but in relation to the
National Action Plans it should be mentioned here that in a number of countries there are now
specialised units established in some countries there are even designated prosecutors (e.g.,
Belgium, the Netherlands, Luxembourg and Spain).

Professor Klip is sceptical about the priority setting that flows from these National Action
Plans and the appointment of specialists. In his opinion, prioritising THB for law enforcement
and prosecution only makes sense if it is combined with the allocation of the necessary
resources and if appointed specialists have a certain expertise and status.

Whereas National Action Plans set out the generic lines, for practitioners other guidelines that
work out in detail the opportunity or legality principle might be of much more direct interest.

Instructions to prosecutors are arranged in a layered structure, sometimes with a National
Action Plan on top and at the bottom the local agreements between the partners in the law
enforcement chain. Examples of this were given by the German police officers, as well as by
the Dutch prosecutors. Particularly, locally agreed time frames for investigations may exclude
the possibility of making MLA requests.

Unfortunately, because of time constraints it was not possible to inspect any written
instructions to prosecutors in this field, which have the most substantial impact on the
approach of an individual case by investigators and prosecutors. It did, however, become
clear though that these internal policy documents are in the last place determining how a case
is approached. Even where on an a national level, e.g., in a National Action Plan, THB is set
as a priority, the scope of individual investigations is determined by the most local policy.
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It is interesting to note, for example, the policy that the special THB prosecutor from the
Netherlands described, but which cannot be found in the official policy documents. He stated
that the most common strategy in the Netherlands aims at the ‘quick hit'. Besides the
obviously involved perpetrators, investigations aim mostly at the facilitators, much more than
other parts of the criminal chain. The idea is that facilitators, like passport counterfeiters, can
work for more than one organisation but have a crucial role. Below, more will be said on the
relationship between this policy of the ‘quick hit’ and the prohibition on controlled deliveries of
human beings in the Netherlands and Austria.

Some National Members, e.g., the Irish and the Portuguese National Members, explicitly
pointed out that law enforcement has a strict nationally oriented priority list, which does at the
very least not stimulate investigators to go down the chain or track down other parties. The
Portuguese National Member added, that even though THB might be more horizontally,
market-wise structured at the moment, this should not mean that policy is developed only in
reaction to the development of crime. The risk is then that policies would only enable
international cooperation if networks have already consolidated.

A somewhat different picture in this respect came from Lithuania. Because Lithuania is still
largely a country of origin of the victims, the strategy there is to prevent victims from leaving
the country. The Lithuanian National Member explained that thereby the policy in THB cases
is always one of the ‘quick hit'. Here this strategy is not related to a ban on controlled
deliveries, but the investigators are often compelled to act at an early stage. Hence, in-depth
investigations into the roots of the case, let alone into foreign connections of the suspects, are
rarely possible.

A few years ago, a new type of policy document on a national level arose in several countries,
the threat assessment. The development of this instrument is linked to the establishment of
centrally organised crime departments. These assessments determine priorities on a regular
basis, and influence the decision on which organisational level a case should be investigated
(by national or local authorities).

In the UK, the Crown Prosecution Service works on a three-tier system. The classification has
more or less the same result as the priority key in the National Action Plan in the Netherlands
and is (likewise) the key to a national investigation service, the National Crime Squad (NCS).
Thereafter the tier placement also determines the level of international cooperation, since the
NCS is specialised in international investigations and has the appropriate time and resources.

The distribution of cases between national and local level will be elaborated in Para (v) .

Again, unfortunately, it was not possible to compare the instructions to ‘local’ prosecutors in
more detail. Still, there are many indications that there are discouraging elements that prevent
a more integrated approach to a case. National Action Plans may offer good solutions, but in
the end it will often be the ‘local’ policy that has the biggest influence on the strategic choices,
even in cross-border cases.

Para (iv) Negative structure of incentives in relation to int ernational
cooperation

The second reason for a lack of an integrated crime approach is the so-called ‘negative
structure of incentives’, as it is effectively labelled by the Danish National Member.

This negative structure has several components. Where time and resources are sparse, a
choice for international cooperation is only taken if strictly necessary for resolving the
particular case. International cooperation takes time and resources, especially if one thinks
about, in addition to just sending MLA requests, the genuine exchange of information and
even coordination of activities. In the current situation, cooperation with foreign authorities is
either on a more informal level, or takes the form of simple MLA requests; ‘one way traffic’ of
information.

In relation to the resources it is surely of relevance that very few of the instruments on
international cooperation contain a paragraph on the division of costs. As a result, it can
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happen that the costs of international cooperation are carried by the executing authority,
whereas the benefit of the cooperation is in another jurisdiction.

Besides the limited time and resources, another thing is mentioned by several interviewees,
which can be best described as a complex of negative rewards. The Danish National Member
describes the factors that influence the decision to work intensely across borders. From a
personal point of view, factors such as promotion chances, salary, positive appraisal and
attention from colleagues are strong incentives. International cooperation is according to
some not sufficiently rewarded via either one of these incentives. Targets of prosecutors for
example may be set in a purely numerical way, which has the side effect that time-consuming
acts and delaying cooperation are avoided.

The Lithuanian National Member had a similar experience in that respect in his country, and
recalls that international cooperation which has success abroad is not shown in statistics.
Neither is it a convincing argument to politicians or the public in discussions over the budget.

The establishment of national prosecution services and OC departments do resolve a part of
these problems. See paragraph Para (v) for more on the organisation of prosecution
services.

1- Cooperation based on personal contacts

The aforementioned ‘negative incentives’ contribute to an inherent particularity of working
across borders. International cooperation remains largely based upon personal relations with
counterparts. Networks like EJN and organisations like Eurojust, Europol and SECI are an
attempt to bypass that, but most practitioners interviewed point rightly to the cardinal
importance of their ‘address book’. Europol mentioned that police officers readily call a
colleague abroad for information when he is an acquaintance, but there is a logical obstacle
when the person is unknown.

Not surprising is that, for example, German police officers and prosecutors stationed in border
regions all have a good cooperation with their counterparts across that border. Three of the
interviewed German officers explicitty mentioned that if they dealt with their foreign
counterpart before, a second time the contact is made much faster. The so-called
‘polizeilichen Nachrichtaustausch’ then applies then (exchange of intelligence between police
colleagues). The interviews with prosecutors showed this pattern in most countries:
cooperation works perfectly as long as it is on an informal level with neighbouring countries.
The practical problem of language determines often with which countries there are strong
personal contacts. A Dutch prosecutor from the south of the Netherlands told that he
cooperates on a daily basis with his German colleagues, but he did not know his colleagues
from the French-speaking part of Belgium.

But especially with illegal immigration crimes like THB, the cross-border aspect less concerns
the direct neighbouring jurisdictions and much more countries that are located on a greater
physical and psychological distance.

2- Cooperation with countries of origin

In a strong integrated crime approach, connections to transit countries or countries of origin
might be detected. To cover the whole criminal chain, cooperation with those countries is
likely to be necessary. Where there are already psychological obstacles to cooperate
between Member States, cooperation with countries outside the EU is avoided even more.

With the countries of origin east of the EU borders, the experiences differ.

Prosecutors and police in the recently acceded EU Member States have most times good
contacts with their counterparts in the Ukraine. In general, cooperation with Romania is well
appreciated. Liaison officers at the SECI Centre, the Ukraine and other states are highly
appreciated. The Nordic states have good experiences with their shared liaisons, and are
moving them now to the Ukraine and Albania. The Italians have good contacts with the
Albanian authorities.

However, in general it can be said that cooperation with these countries is avoided, unless
there exists a personal contact or the state has a liaison officer who can establish the contact
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with a reliable colleague. To a certain degree it seems that this is shivers on the brink, but of
course the above-mentioned ‘negative structure of incentives’ applies even more here.

Once contact is established, few anticipated reliability problems are experienced. It should be
noted, however, that there are hardly any cases in which cooperation resulted in parallel
proceedings in the country of origin. It is also the case that most cooperation takes place on a
police level in an informal way, while judicial cooperation seems to remain limited.

Cooperation with the African and Asian states is most times non-existent. There are examples
of collaboration with China. The Chinese authorities are said to have increased their attention
to THB and human smuggling, since the Snakehead organisations are active in China itself
as well. The Dutch authorities experienced effective cooperation in tracing proceeds to China
in a Snakehead case.

While there are no reports of effective operational cooperation with Sub-Saharan African
states, it must be noted that in some countries a change in attitude might be prospected.
Several countries have adopted Action Plans, as well as the ECOWAS (West Africa) for the
whole region®®. In Nigeria, a government body was recently established for the fight against
THB. In addition, the European Union is assisting some countries in drafting and
implementing these documents. The few police liaisons from Europe, however, are not used
for operational issues.

3- Unwillingness to cooperate

Some of the interviewees held an alternative opinion on this ‘negative structure of incentives’,
concentrating more on the alleged unwillingness of the police and judicial authorities to
cooperate. The opinion was expressed by some that the police services are closely
connected to their cases and have the attitude ‘to make the bust themselves’. There is a fear
of losing control to another authority. All this is even more obvious in the intelligence phase,
before a concrete investigation into specific persons is started. How circumstances are
created to stimulate the sharing of intelligence from an early phase will be shown below.

Examples from Spain pointed out that this may lead to unwillingness to cooperate internally,
within the national jurisdiction. To take the case to the investigative judge (with more powers
in the areas of international cooperation and investigative methods) is postponed as long as
possible. Also there were interviewees that pointed to the difference between police and
judicial authorities in this respect. Judicial authorities would be more inclined to take into
account the bigger picture.

It has to be said that the opinions of the interviewees varied considerably on this point. The
situation may differ per country. The Irish National Member was one of the several National
Members, together with Europol and some interviewed prosecutors, who said that, generally
speaking, the police have a much better functioning, informal network across borders on
which they can rely. Still, there seems to be a difference in the sense that formal requests are
avoided, as were mentioned several times by police authorities.

An example of unwillingness to share information is provided by the failed JIT on THB. In the
case of the JIT, some participating police officers made clear from the beginning that they
intended not to put all their cards on the table.

Professor Klip points out that a more narrow focus of police officers might be one of the
reasons for the enormous difference in operational caseload between Europol and Eurojust.
The ‘clients’ of Eurojust, judicial authorities, would be more inclined to take an international
approach in cases.

Para (v) Organisational issues on national level

Recently in most countries there has been a strong development of OC departments within
police and prosecution services. Den Boer concluded in 2001 that there is a strong
convergence in the Member States of the organisation of law enforcement®. Recent
examples are the establishment of the Parquet Federal in Belgium, Slovak plans for
reorganising its prosecution service and the scheduled formation of a Serious Organised
Crime Agency (SOCA) in the UK.
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Besides the OC units, there are in several countries special police units for THB, in some
even at prosecutorial level. The questionnaire of the Eurojust THB Team showed the
existence of specialised prosecutors in Belgium, Finland, Luxembourg, Spain and Sweden.
The Netherlands even have in their National Prosecution Service a prosecutor who is working
fulltime on human trafficking and human smuggling. Most other Member States reported that
THB falls within the general competence of the organised crime units.

The idea behind this movement is clear: specialists and the allocation of resources to those
specialists can give an impulse to broad investigations and know-how in relation to particular
THB difficulties. The German and Czech National Members gave examples of the problems
that still exist in their countries because of the lack of a national prosecution service for OC.
The special assignment to OC or even THB may create better conditions that facilitate an
integrated crime approach. It is remarkable, however, that for the moment the countries with
specialised prosecutors do not have a significantly higher number of prosecutions for THB.

A negative side effect of the establishment of OC units can be the watershed that is created
between organised and non-organised crime. This is especially the case with a type of crime
that is organised in a more horizontal way with loose structures, cooperating with others on an
ad-hoc basis.

Therefore, the referral mechanism is of importance. In the United Kingdom, for example, the
placement of a case in the highest tier causes that the case is to be referred to the National
Crime Squad and is thereby also linked to the possibilities of international cooperation. In
Sweden, THB can be dealt with by the one of the six international divisions of the regional
prosecution offices. But the key to this international division is applied in a broad sense, so
that initial cases of gross procuring may be referred as well.

A Dutch police officer of the National Investigations Department stresses that especially with
THB it is difficult to correctly estimate the international dimension of a case in the beginning.
Especially where investigations are initiated on a reactive basis, the scale of the involved
criminal network may easily be underestimated — and therefore not referred to a higher level.

An item that showed up in several interviews was about the problems on a national level with
the relations between and the distribution of competences between the police and
prosecution authorities. The Spanish National Member points at the competition between
Spanish police and examining judges, which make the police only go in a very late phase to
the judge for the use of certain coercive investigation measures.

In the Danish system the prosecution authorities are only involved in investigations in special
circumstances (e.g. specific costly means of investigation). As a result the international
cooperation takes place mainly at police level and not so much at prosecutorial level.

Another example of a distribution of competences that influences the possibility for a ‘birds
eye view’' is described by the Czech National Member. In the Czech Republic there is a
national criminal investigation department, with nation-wide competence. But there is no
national prosecution service and prosecutors are only competent for their own region. If the
national police service wants to exercise coercive measures in more than one region, each
respective prosecutor will have to give permission. A similar picture was given on the German
situation by the German National Member. Because the decentralization in Lander, it occurs
on a regular basis that local prosecutors do not see the bigger picture. The need for
investigations into the roots of the crime and international components of a network is hence
not often acknowledged.

One amusing reply from a police officer symbolizes nicely the friction between authorities that
may exist. In response to the question of what he regarded as the biggest obstacles for
successfully combating THB, he simply answered, ‘the attitude of the prosecutor’.

Again, the problems at national level, and the solutions invented there, can provide ideas for
solutions at a European level.

The German situation provides an example of an information system which bypasses the
local focus of prosecutors. In a single digital system called ‘Central Prosecutorial Proceedings
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Register’ (ZStV') all pending cases of the prosecution in Germany are registered. In this way,
authorities learn about cases related to their own case in another jurisdiction and the
possibility of coordination between them is created. Since the criminal activities may easily
occur in different jurisdictions, this system creates the possibility to target a bigger part of the
criminal chain.

Moreover, institutional changes, like the establishment of special units with broad geographic
competences, can solve problems with decentralization. In Belgium for example the new
Parquet Federal has competence over the whole nation. In Germany a board of prosecutors
without any individual powers, may advise in cases of jurisdictional conflicts within the Federal
Republic.

More on these solutions and similar initiatives on a European level will follow in Part Three.

Para (vi) Novelty of phenomenon for authorities

Although THB might have been on the European political agenda for some time now, in most
countries projects to train the members of the judiciary and prosecution services have started
only recently. As described above, some countries issued their first National Action Plans,
which often initiated a training schem