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Introduction

Inthisessay we proposean extended i nterpretation of copyright’ sfair use
doctrine. Building onexpanded readingsof earlier scholarly work and caselaw, we
suggest that fair usemust beunderstood to makedeliberateroomfor transformative
appropriationof copyrightedwork whenever theappropriationand transformationare
necessary steps toward the realization of significant social criticism.

Thefair usedoctrinehaslongbeenrecognizedfor itssingular roleasamoderating
forceagainst copyright’ sequally well-recogni zed capacity to suppressexpression. Y et
copyright practitioners, scholarsandjudgeshavea solongtol erated thequixotic nature of
fair use, asthoughit weresomehow preciousthat adoctrinesovital should provetobe
accessibleonly throughaprocessof divinationrevededtotheinitiated, andthenonly after
longyearsof immersionintheart. Thecel ebrated four-factor testimposed asamandatory
part of aninquiry intofair useby the Copyright Act of 1976isthought by many toreflect
Congressional approval of thisexerciseinobscurantism. Butwethink fair useneed not
be quixoticor obscure. Itsmaintenetsandtheir application can and should bemade
readily availablein advancetothosewho encounter theworkswhicharethesubject of
copyright,and not merely totheir lawyers. Intruth Congresshasenacted nothingto
suggest otherwise.

Theregimeweadvanceherehasantecedentsinmany quarters. Itisakintothe
fair usestandard proposed by JudgePierreLaval adecadeago; but unlikeJudgeL eval’s
proposa, oursrecogni zesastraightforward affirmativepresumption of fair useinall cases
of transformativecritical appropriation. Our regimeal soresemblesthedoctrinal fair use
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whereit will serve asthe framing paper for a panel discussion on*“Creativity, Appropriation, Culture
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citations, acknowledgments, and the like, will require additional time and effort before the work is
completed. Wewill be grateful for any criticism, comments or suggestions by interested readers. In
theinterim wegratefully acknowledge preliminary readingsby Jamie Boyleand Jeff Powell of the Duke
Law School Faculty, and preliminary research by Jim White, Liz Perry and Y elena Semonyuk, students
at the Law School. We are of course responsible for any errors or mistakesin the draft.
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treatment of parody in Campbell v. Acuff-Rose; but in our view parody itself,
appropriately understood, ismerely an exampleof thewider and morepredictablefair use
doctrine wenow propose. Meanwhile, publiccriticismhasalwaysbeenamongthe
purposesservedby fair use. Butour reinterpretation of that doctrinewould securea
placeincopyrightfor any criticisminwhichappropriationandtransformationplay a
necessary role.

Inthesenseinwhichweusetheterm, criticismistobeunderstood asserious
social commentary - that isto say, ascommentary (publicor private) of thesort that the
First Amendment itsel f haslong recognized, prized and protected; anditisthenecessity
of theappropriationtothesocia commentary that determineswhether fair useisavailable.
Necessity istobejudged fromthe perspectiveof thecreator of thecommentary, rather
thantheproprietor of thecopyright or from somemoreneutral or publicperspective. And
theadverseimpact of theappropriation upontheantecedent work, thoughalwaysa
desideratum proformaby virtueof the Act, servesonly toreinforcetheseriousnessof the
inquiry intonecessity: adverseimpact never outwel ghsnecessity under thereadingwe
propose. Finaly,itissimplyirrelevanttoourinquiry intofair usethat theappropriative
work, if authorized by the proprietor of copyrightintheantecedent work, might be
recognized asaderivativework. Transformativecritical appropriationmay or may not
resultinadditional original (copyrightable) expression. Transformativeusedoesnot
inevitably presupposeeither originality or publicexpression; andinappropriatecasesno
new copyrightable work need be recognized at all.

Our proposal would substantialy limit the present ability of acopyright proprietor
toemploy infringement theoriesso astoimpede social commentary arisingfrom
transformative appropriationsof copyrightedwork. Itwoulddo soby recognizingan
affirmative presumption of fair useinthesettingswedescribe, intermsmorereadily
accessibletothecreatorsof appropriativesocial criticismthanisnow thecase. We
believe that thesechangeswould represent asignificantimprovementinthefair use
doctrine itself.

Our proposal assumesadded significanceinthecontext of anincreasingly
troubl esome convergenceamong threewider forcesincontemporary publiclaw and
culture. Thesethreeforceswesketchinitially aspredicatestothereinterpretation of
doctrine that comprises the final portion of our essay:

First, asweobserve, theconstitutionitself isplayingamoreimmediateroleinthe
interpretationof copyright thanever before. Studentsof copyright recognized decades
agothat sometens onbetweentheFirst Amendment and copyrightisinevitable. Today,
direct conflict isat hand in such cases asUniversal City Studiosv. Reimerdes (the
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DeCSSlitigation) and Sun Trust v. Houghton-Mifflin Company (the widely-noted
infringement actionfiled onbehaf of theestateof Margaret Mitchell, author of “ GoneWith
TheWind”, against thepublisher of thenove “Wind DoneGone”). If collisonslikethese
cannot beavoided onsatisfactory terms, copyrightinevitably will provepoorer for the
encounters. Toforestall thisprospect, copyright must graceful ly accept anew and
unaccustomed role as active partner in a more generous system of fair use.

Meanwhile, asworkslikethoseof theartist Damian L oeb or thenovelist Alice
Randall suggest, thecontemporary cultureof artsand commentary increas ngly depends
upondirect appropriationasaninstrument of critical expression. Thisisitself afunction
of postmodernthought and criticism, inwhichaRomantic understanding of authorship,
driveninitsoriginsby Renai ssanceembodimentsof linear expression, hasgivenway to
another, harder view of creativity driveninstead by thenew digital technologies. Inthis
contemporary view, toappropriateisto challenge, toexpose, and thustotranscendthe
conceitsand boundariesof thepast, thereby gaininginsight intowhat wasunacknowledged
or opaque. Buttraditional copyright doctrinesarenot congenial to appropriation, much
of whichisheldtobesimpleinfringement. If copyrightistocometoanaccordwiththe
expressive critical cultureandtechnology of thenew Millennium, it must also accept the
inevitability of agreater degreeof appropriationthanthecomfortabl e protectionist
doctrines fashioned in the last two centuries would allow.

Finaly, copyrightitself hasassumed anew significancein contemporary culture,
the effectsof which areeverywhereevident and al ready the subject of considerable
comment. Inthisessay weaddressasingleinsight that doesnot appear to havehad
preemptive attentionyet: namely, theremarkabledegreetowhich copyright and
neighboringrightshaveslippedthebondswhich previously constrained them soasto
intrude now onevery handintotheonce-privatedomainof individual creativity. A&M
Records, Inc. vNapster, withitsadverseimplicationsfor some60millionmusiclovers
world-wide (many of them quiteyoung andworking on-linefromtheprivacy of college
dormroomsor bedroomsintheir parents’ homes) isan obviousexample, but others
abound: inshrink-wraplicensingimposeddirectly uponindividual consumers;in
limitationsaffecting privateresearch and education; intechnol ogical measuresmeant to
control or precludeaccessto copyrightedwork on-line; andinmyriad other interactions
occasi oned by thenew technol ogies, whether on-lineor otherwise. Inall of thesesettings,
andinnumerousothersnot catal ogued here, copyright hascrossed aconceptual boundary
that once separated the public and private domains. And it isthis omnipresent
phenomenonof copyright intrusiveness, wethink, that givestheconvergencewehave
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noted hereitssingular significanceinour time, whileinturnadding forceto our proposal
for new doctrinal responses from within copyright itself.

. The First Amendment

Let us be clear about the initial underlying premise of thisessay: ina
straightforward contest between copyright and the First Amendment, copyright must lose.
Tobesure, copyrightisauthorized by the Constitution. Copyrightisaimedat securing
laudablegoals. Copyright hasalong history of coexistencewiththeFirst Amendment.
Andyes, that coexi stenceiscapabl eof continuingwel l intothenew Millennium- at least,
astothat, probably yes. But dolet usbeclear. Whenacontest cannot beavoided, itis
copyright andnot theFirst Amendment that must giveway. All of thiswethink evident.
Weofferitheremerely ascommonground, to befollowed by abrief but necessary
history of their cohabitation, again for the sake of context.

It doesseemodd- alittle, at first- how few casesthereareonthissubject, not
to mentionhow scarcethewritingfromlonger agothanthirty years. Inpartthisissurely
ameasureof how distant copyright onceseemed, andin contrast how muchithascome
to intrude into private livesin recent years.

Beforethe 1976 General Copyright Revision, itwasentirely plausibletoimagine
alinebetween copyrightandand privatelives. AlanLatman, theeminent copyright
scholar and practitioner, whom Register of CopyrightsAbraham Kaminsteincommissioned
in1958to prepareaCopyright Office Study onFair Use, faithfully recorded thelong-
standing view of thosewho believedthat “ private useiscompl etely outsidethescopeand
intent of restriction by copyright” - aview, thealwaysscrupul ousL atman added, that could
neither beconfirmed nor dismissed by thecaselaw. Andthe SupremeCourt of the
United States, inaseriesof casesbeginningin 1968 and continuingwell intothenext
decade, observedrepeatedly, with respect to thequestion of multipleperformancesin
radioor cabletel evisionretransmissionsof copyrighted broadcasts, that therecould beno
performance at all on “the listener’s or viewer’s side of the line”.

Inthesecircumstancestheremay havebeenlittlereasontoprobetherelative
strengths of copyright and the First Amendment, much | essto assesstheoutcomeof a
direct collision between them.

Circumstanceshavesincechanged, asweall know. Thedevel opment of cheap,
personal copyingsomethirty-fiveyearsago and the subsegquent displacement of analog



134 FAIRUSE & CRITICAL APPROPRIATION  [LANGE & LANGE ANDERSON

technologiesby their digital counterpartsand successors, accompanied by theexpansion
of theinternet asapersonal communicationstool - and meanwhileincreasingly thefear

(understandabl e, if sometimesexaggerated) onthepart of thecopyright industriesthat this
unending stream of innovativenew technol ogieswoul d resultintheundoing of estatesin
copyright - all of thesechanging circumstanceshaveledtoanew proximity between
individud livesand copyright that hasbrought intoequaly new and sharprelief thepotentia

for dramatic conflict between copyright andtheFirst Amendment. Recent cases, like
UMG Recordings, Inc. v. MP3.Com, or Napster and Reimerdes aswell aslegislation
like theDigital Millennium Copyright Act of 1998, haverungupthecurtainonthefirst act
of this dramaand made it real.

Andyet theconflict hasawaysbeenthere, crudeandinchoate, likeY eats Rough
Beast.

Tohiscredit, Professor MelvilleBernard Nimmer senseditspresencesomethree
decadesago. Inanessay whichwastoaconsiderabledegreetheconceptua antecedent
toour ownonthispreliminary point, Nimmer observed that theFirst Amendment ultimately
must prevail if conflict could not beavoided. Anamendment could notbeconsideredthe
mereequal of acontradictory provisionintheoriginal Constitution. Tobesure, an
enduring reconciliation might besought according to onebalanceor another; butfailingin
that quest one had no choicebut to allow the First Amendment precedence. Paul
Goldsteinand Robert Denicolafollowed closdly with essaysof their own, each essential ly
to the same effect.

Y et therethematter rested for another decadeand alittiemore, languishingall but
unnoticed, whilearound uson every hand the previoudly discretedoctrinesof intellectua
property, including but by nomeanslimitedto copyright, leapt their boundariesand, joining
forcesinacommonassault, thrust deepintotheonceunclaimedterritoriesof boththe
publicandtheprivatedomain. Andthen, dowly at first but with gathering momentum, the
intellectual climatebegantorespond. Two counter-forcescoalesced, circal985: onthe
onehand, agrowingawarenessof the publicdomai nasasubject deserving of affirmative
recognitioninitself; and ontheother, at | ast, arenewed attention tothe First Amendment,
beginning moreor lesswhereNimmer andtheothershadleftit yearsbefore, but with
addedinsightsand nuancesnow, fromauthorswhaoseprofessional scholarly groundingin
critical theory brought fresh vigor and determination to their work.

Thoughtheideaof apublicdomaindidnot originatewithintellectual property, still
itisfairtosay that theconcept hasgained particular groundinthat fieldwithinthelast two
decades. Respondingto essaysthat urged amoredeliberaterecognition of thepublic
domainby courtsand Congress, subsequent authorshavewrittenfrom considerably
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broader perspectives, gainingintheprocessacentral placefor theideaof acommonsin
boththedoctrinal and cultural theoriesof intellectual property. Weshall makenoeffort
heretofashionanintellectual history of thepublicdomain, or commons, movement; itis
our purposemerely tosuggest that themovement hasbeeninstrumental intheemergence
of a concomitant concern for the First Amendment.

Twoideascentra tothecontemporary theory of anintellectua property commons
recur inthelater writingfromthismovement: firgt, that thedi stinction between privateand
public sphereshasbeen exaggerated, and perhapsmisplaced, inmodernliberal thought,
withundueattentiontoindividual rightsand adverseconsequencesfor collectivewel fare,
theresult of whichisanincreasing needfor recognition of apublicdomainfar moregraded
and complex than earlier writershad suggested; and second, that faced by mounting
successesonthepart of intellectua property rightshol dersinsecuringincreased protection
at theexpenseof thecommonsaltogether, thosewho now advocateonitsbehalf may
ultimately findit necessary toturnfor hel ptotheprovisionsof theCongtitution. Itishardly
surprising, therefore, that even asthedebateabout the nature of asuitablecommonshas
advanced, thoseengagedinthedebate haveinterested themsa vesinthe First Amendment
aswell.

Here, however, they joinjudgesand scholarswhoseprimary interest andtraining
arenot centeredinthecultural implicationsof intellectual property, andwhosethinking
about the First Amendment may seem to impose new threatsof itsown. Indeed,
historically, First Amendment jurisprudenceitself, withitsrights-centered orientation
towardindividua autonomy infashioningexpresson, may insomecircumstanceslenditsalf
to athreat to the development of what some see as a suitable commons.

Meanwhile, therearecomplexitiesin First Amendment jurisprudencetotake
account of, never mind theoutcomesthey may leadto. Professor Nimmer foresaw them
inhisarticleof thirty yearsago. Questions of balance presupposed by the First
Amendment aredifficultinany context, henoted; inthecontext of afield of law suchas
copyright, that equally presupposesaright to suppressunauthorized expression, those
guestionscanassume Ta mudicproportions. For Nimmer, ultimately, anappropriate
definitional balancecould bedrawna ongalineal ready recognized asbedrock principle
inthelaw of copyright - namely, alongthelinethat definesthedistinction between
unprotectedidea(theprovinceof theFirst Amendment, hesuggested) and protected
expression (the traditional province of copyright)

InNimmer’ sjudgment at thetimehewrote, theidea-expression dichotomy made
adequateprovisionfor suchtensionsastheremight bebetween thetwo systems- between
copyright, ontheonehand, andtheFirst Amendment ontheother. Thiswasconvenient
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for copyright, of course. For later scholars, however, theconvenienceinthisdefinitional
balancehasappearedfacile. Whether or notit wasjustifiedwhen Nimmer wrote, a
balancedefined by theidea-express ondichotomy haslong sinceseemedtoloseitsutility
inthefaceof changesinthebalanceswithincopyrightitsalf -intheba ances, that istosay,
betweentheburgeoninginterestsof rightsproprietorsandtheincreasingly ind stentinterests
of those whose access to the public domain has been correspondingly curtailed.

Contemporary scholarship must deal with contemporary realities. Andthese
redlitiesarenow multiple: tothecontinuing concernincopyright for therightsof authors,
composers, photographers, artistsand other individual creatorsof copyrightablework,
there must beadded new concernsarising fromthenew technol ogies; and ultimately,
always, thereistheinternet, which may or may not presagethegreat revolutioninthe
cultur eof communicationspredicted by thosemost interestedinit, but whichintheleast
case scenario is complex in ways not anticipated by anyone thirty years ago.
Contemporary scholarship, then, almost alwaysaddressesthetens on between copyright
andtheFirst Amendment intermsof multiplebalances, judgedin eachinstanceaccording
to somediscreteaggregation of problematicissuesincopyright, andfashionedineach
instance so as to secure whatever provision for acommons the author favors.

Intellectual ferment of thisintensity hasbegunto confer asenseof reality and
presence upon what had been amore abstract set of concerns. Thirty yearsago,
copyright might bechallenged on First Amendment grounds; but challengesof thissort
wereroutinely turned asidewith no more (at most) than an acknowledgement that in
another case, confronted by amore urgent need in the presence of more exigent
circumstances, courtsmight consider theconstitutiona issue. Fifteenyearsago, theFirst
Amendment might beaddressed directly, but still turned asideinfavor of acopyright
system itself seen aspossessing animportant capacity to contributetoward asystem of
freeexpression. Today, incontrast, theFirst Amendmentisat work incasesinwhich
copyright presumptionsoncewel | established and widely accepted nolonger command
unguestioning assent.

Two cases, drawvnfromamong adozen now pending, will illustratethismovement
and suggest the breadth of the transformation it isworking in the field of copyright.

One isUniversal CityStudiosv. Reimerdes, the so-called DeCSScase, acase
presentingthefirstreal challengetotheanti-circumvention provisionsof theDigital
Millennium Copyright Actof 1998 (DM CA), inwhichtheFirst Amendmentissuesare
aimed squarely at theheart of thecopyrightindustries’ structural responsetotheevolution
of thedigital technol ogies. Meanwhile, inanother quadrant of thecopyright spectrum,
there isSunTrustv. Houghton-Mifflin Company, the so-called “ Wind Done Gone”
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case, inwhichtheimmediateissuesaredoctrinal innaturemerely, butinwhich, evenso,
major structural changesinthecopyright systemalready areimplicitinaninterimdecison
by theEleventh Circuit against apreliminary injunction - adecisiongrounded squarely
(and, for thefirst time, solely) in the First Amendment.

Which of thesetwo casesrepresentsthemoresignificant chalengeto convention
weneed not decide. Thelessonhereisthat copyright nolonger enjoystheluxury of
ignoringtheFirst Amendment. Whether thecongtitutionisraised asaweaponagainst the
new | egislativestructureunder whichthecopyrightindustrieshopeto meet perceived
threatsencodedinthedigital era, or asashieldagainst the continuing application of
copyright’ smost cherishedremedies, thepointisthesame: thesheltered placecopyright
once enjoyed under the constitution has gone.

Thesethoughts, however, could quickly carry usbeyond our purposeinthisessay.
Herewemean merely to advancethefirst of threeconverging reasonswhy copyright
doctrinesdesignedtoavoidcollis onswiththeFirst Amendment must begivenagenerous
readinginthesetimes. Tobesure, thegameisaready well afoot; safeharborsmay inthe
endproveunavailing. Inourjudgment, nonetheless, aneffort torecognizeincopyright’s
existingfar usedoctrineareinterpretation cal cul ated to makeexpanded roomfor criticism
throughtransformativeappropriationsissimply asensiblegesturetoward thenew
constitutional reality that is at hand.

I1. Appropriation

Meanwhilethereisthequestion of appropriationanditsnew relationshiptothe
continuing viability of the copyright regime.

Wedo not say that appropriationisnew, whetherinart or inother formsof critical
expression. Itisanother commonplaceamong copyright practitioners, judgesand
schol arsthat few works(if any) springinto existenceexcept onthebacksof worksthat
have gonebeforethem. Appropriation, imitationandthelikeassumeadeliberaterolein
thetransmissionof culture, andintheplay of creativity itself. Thishasawaysbeentrue,
asitistrue today.

But appropriation hasassumed additional significanceinour time, asignificance
whichhasgrowninresponseto theunprecedented appearanceof thedigital technologies.
Thenew technol ogieshaveinvited appropriation even asthey haveenabledit; opportunity
hasbegottenresponse. Contemporary expressionreflectsadegreeof appropriationnot
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only greater insheer volumethanever before, but al so often notably differentinkind.
Quantity, content, form and function: all are affected, in multiple ways.

Viewedfromacritical perspective, thisphenomenon, among others, isan
acknowledged artifact of postmodern culture. Weseeitreflectedin AliceRanda |’ snovel
“WindDoneGone” , awork whicha most certainly woul d not have been published by a
reputablehouselikeHoughton-Mifflinameretwenty yearsago, but whoseappearancein
our timedoesnot seemodd. Nolessdothepaintingsof DamianLoebinviteattention
here. Loeb, whosecanvasesoftenfeaturereferencestoand appropriationsfromworks
dready inthepopul ar culture(including copyrighted photographsand motion pictures), has
achievedanotablesuccess, thisat |east in part asaresult of theacceptability of hisworks
among patronswho seeinthemreflectionsof contemporary reality that precedeand go
beyond more conventional paradigms of representation and originality.

Again, wedo acknowledgethat there haveal waysbeen suchworksamongthe
arts. Bryan DePalma sfilmsand Andy Warhol’ searlier pop paintingsanti cipateour own
moment,asdoworksof fictionby E. L. Doctorow, Truman Capote, DonDeL.illoor
JamesEllroy. Buttheintensity of thecultural interaction between creativity and
appropriationnow issubstantialy greater than, and different from, our experiencewith
earlier exercisesinfiction, faction, filmhomageor evolving school sof art. Insomepart
thiscontemporary intensity isanincidenta reflectionof our ownincreas ngexperiencewith
themedia(and particularly thenew mediaborn of thedigital technol ogies) - and of course
withthegrowing omnipresenceof theinternet. Thenew technol ogiesmust beunderstood
as precursor and consequence alike of larger movements within contemporary culture.

But moreisat work hereeventhantheincidental interplay betweentechnology and
culture, or the evolving impact of one upon the other. What has changed isthe
relationship between appropriation and the law.

For millionsof individua s(theusersof X erox copying machines, for example, and
theclientsof Napster) thepracticeof appropriationissimply aneveryday occurrence, and
onethat rai sedlittleor no consciousacknowledgment of copyright at theoutset. Aswe
have noted, however, copyright proprietors, alarmed by thisnew phenomenon, have
intervenedwitheffortstocurtail it. Giventhedirectioninwhichthepopul ar appetitefor
appropriation hasbeenmoving, however, theeffect of thisintervention, though no doubt
unintended, hasseemed at times (particul arly inthe past decade) to beregressiveand
counterintuitive, andindeed hasoften appeared totaketheformof increased limitations
onthevery scopeand natureof what may beaddressed privately aswell asexpressed
publicly.
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Theresult hasbeenanew and perversechallengetothetraditional roleplayed by
appropriation. Whereonceappropriationwaschiefly anincidental (if inevitable) aspect
of creativity, sometimesindirectly circumscribed by critical judgment, nowitisalsothe
deliberateand aggressiveresponseof acrestivity directly frustrated by rulesand conditions
imposedthroughasystem of formal law - asystem of law, moreover, increasingly
omnipresent and yet so arcane asto beinaccessibleto thosewhose expressionit
constrains. Ineffect, appropriation hasassumed not merely aprominent placein
postmodernexpression, but anew roleasguardian adjuncttocreativity aswell - inthe
| atter instancearolesuggestiveof affirmativecivil disobedience, amountingtooppostion
and dissent directed against copyright itself. Thedifferenceisthis. DePamaandWarhol,
Doctorow, Capoteand DeL illo, and otherslikethem, haveall imagined that they worked
withingenerally acceptedlegal (if not critical) norms; Loeband AliceRandall donot.
Thereisfreshsignificanceinthefactthat L oely’ smost recent New Y ork exhibition(The
Mary BooneGadlery, March, 2001) wasentitled PublicDomain”. Itiscons stent withthe
contemporary postmodern experienceof appropriationto seethepracticeashavingits
originsinadefacto commonsquiteunlikethedejurepublicdomainlongfamiliar to
studentsof intellectua property. When L oebincorporatesscenesfromearlier worksinto
hisown hedoesnot cometothat practiceassupplicant, trespasser or sly squatter, but
rather asamatter of riparianentitlement. Thisisanunderstanding of thepublicdomain
that transcendstheaccustomed limitationsof copyright andintellectual property, onethat
doesnot acknowledgeaforbiddingmoral obligationtowardthesengbilitiesof prior artists,
muchlessanexclusiveadverselegal entitlementinwhatever claimsmay otherwisearise
from the status of their antecedent works as property.

L oeband Randall may be seenasacting abovethelaw. Meanwhile, agrowing
number of artistsengagein creativeexpressionwhichisintentionally fashioned soasto
challengethelaw. Hereagainexamplesabound, butwewill content ourselveswithone.

Negativland, aBay Areamus cgroup, set new standardsfor work of thissortwith
itsCD releaseafew yearsago, entitled“ U2", inwhichthegroupinitially challengedthe
Irishrock band of that nameand oneor two other iconsof themusicindustry aswell,
movedtodosoinitially perhapsasagood natured, eveninnocent, spoof involving
appropriations, dant rhymesandgoofs. Butwhenmultiplelawsuitsfollowed (oncopyright
andtrademarkinfringement grounds, aswell astheodd count of libel, invasion of privacy
andthelike), Negativland respondedfirst withvigor, and thenwithmountingferocity,
ultimately launchingan assault upon reason and thelaw oddly reminiscent of theMarx
Brothersin®Duck Soup”. Theeventua outcomeof thislitigationwas, intheory, seizure,
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impoundment and theeventual destruction of theoffending CDs. Infact they arestill
availableunderground (thoughthey cost morenow), asarethedocumentsgeneratedinthe
litigationitself, thelatter neatly bundled together withcommentary frominterested
observers, all offeredfor saleby Negativlandinavolumeentitled” Fair Use: TheStory
of theL etter U andtheNumera 2", withcommentary by FrancisGary Powers, Jr., theson
of themanwhoflew theU2 spy planeshot down over Russiain 1956 - but then perhaps
youseewherethisisheaded: towardinspirednihilism, after thefashionof Wavy Gravy,
but with somewhat greater linearity. Andthereisavideoaswell,adocumentary of sorts
that managesto republish every libel and every infringement frommultipleperspectives, so
that thereisno mistaking theintent here, whichisanything but acquiescenceintherul eof
law.

Inshort, appropriationflourishes. Thecopyrightindustriesconcedeprivately that
it cannot beeliminatedinindividual cases, unlessamassiveeffort at brainwashing should
persuadean entiregeneration of primary school childrento accept themaintenetsof
copyrightintotheir personal belief systems, andthentoholdthemthereand act uponthem,
alongwith such other itemsof prescribed doctrineasflossing and transubstantiation. No
doubt therearecopyright missionarieswillingto spend themsavesinsuchaneffort, butin
our view theirsisanundertaking bereft of promise. Theweightanddrift of anentire
culture are set against them.

Whichraises, then, thisquestion: if theshapeof thefutureistoberead, aswe
believe, not in Reimerdes or Napster, but rather in the work of Randall, Loeb and
Negativland, thenwhy shouldwebother toraisethisalarmhere? Why not merely wait
for theinevitableto cometo pass? If wearecorrect, copyright will either giveway or
eventually founder on the shoals of resistance.

But wedo not say that copyrightisinevery aspect anunwel comesystemof law.
Suitably constrained, it may till retain somecapacity to encouragetheproduction of new
andvaluableworksof authorship. Surely accommodationispreferabletodestruction.
The proposal we endorse hereis meant to advance the former while avoiding its
aternative.

[Il. The Private Domain

Finally, inthesepreliminary observations, weaddressoneof themoreimportant
challengestocreativity inour time, namely, theunprecedentedintrusion by copyrightinto
privatelives - an intrusion driven by intent and omnipresence alik&/e may be too
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late. Aswewrite, Broadway’ snewest, hottest, hippest openingis“Urinetown: The
Musicd”, whichenvisionsacontemporary aliancebetween Congressand privateindustry
amed at regul ating micturation, withlegid ationto authorizethe seizureand conversion of
all commodesintotoll booths, and athemesong aimed at educating and persuadingthe
publicastothenecessity of theseactions: “It'SA PrivilegeToPee’. Alas,thepremise
of themusical isonly too plausibleinour time. Werecognizethepotential futility in
protestingintrusionsintoamerely optiond activity likecregtivethinking. Wemay well find
ourselves swimming, asit were, upstream.

Still, asweobservedinour earlier treatment of the First Amendment, copyright has
not alwayssought or sharedintimateconnectionswithus. AlanLatmannotedin1958that
copyright might sensibly besaidto havenothingat all todowith privateappropriationfor
personal use. A decadelater the Supreme Court decidedthefirst of four decisions
(involving performance) against theclaimsof copyright proprietors, ineachinstanceonthe
Court’ sunderstandingthat therewasa* privatesideof theline” intowhich questionsof
copyright simply did not reach. That Congress and the copyright industries
subsequentlyintendedin somesenseto extendthelaw acrossthat privatelineisnow
widely credited. Most copyright speciaistssupposethat thereproductionrightinsection
106(1) of the1976 General Revisionreachespersonal copyingfor privateuse (whether
or notitdidsoatthetimeL atmanwrote), findingintheconcept of reproductionnothing
todistinguish between privateand publicaction. Infact, suchassumptionsarenot clearly
sustained either by thetext of the Act or by itslegidativehistory. But weneed not resolve
suchdelicioustechnical issuesasthistounderstandthelarger point, whichisthat inthe
opi nionof many who participated most fully indraftingthe 1976 Revision, including
virtually every representativeof thecopyrightindustries, thenew law wasintended to
extend thereach of copyright well beyondtheboundariesthat had obtai ned under the
1909 Act.

Meanwhile, no onedoubtsthat copyright isomnipresent asnever before.
Individualsdaily encounter theeffectsof thenew law (bothdirectandindirect),in
ci rcumstancesunimaginableunder theolder copyright regime. Moresuchincursions- but
let uscall them extens onsfor the sakeof avoiding chargesof polemicism- areperennialy
among thelegidativeagendasinboth housesof Congress. |f enacted, theselawswould
confront and circumscribethedaily activitiesof virtually every sentient Americancitizen
beyond the age of diapers.

Andyet eventheseextensionsarenot thechief issuesthat confront us. Whatis
most troublesome, inour opinion, amongall themyriad compl exitiesof copyrightinour
time, isthat thevery wellspringsof creativity may now bethemorereadily altered or
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affected by copyright, asaconsequenceof thechangesintroduced sinceL atmanwrote:
atered or affected by presuppositionsand assumptionsencoded andindul ged by Congress
at theinstanceof theindustries, presuppositionsand assumptionsof whichvirtually noone
nottrainedtolaw andtheartsisgenerally awareinany sophisticated way - and asto
which, evenamongthosefew whoareinformedandill at ease, thewill andthemeansto
resist areoften weakened by habitsof professional disciplineor deference, notto say
distraction and fatigue.

Itisbeyond our purposeheretodetail theimpact of copyright uponthefledgling
enterprisesof creativethought and action. But thismuchwehavetimeandroomtosay:
whether weareborntabularasa, or knowing somegreat thing, itisinether instanceour
culturethat shapesusaswebegintothink atlarge, asitisour cultureagainthat influences
usinour earliest creative play. No doubt we must accept as a condition of our
membershipinsociety that somelimitationswill beimposed upon uswhenweventure
abroad. That theselimitswill weighuponusprivately and beencodedinthefashionof
copyrightisnot agiven, however; andtherearereasonstoresist privately somany of what
Foucaultenvisioned associety’ sinevitableconstraintsagainst “ thefearful proliferationof
meaning” as are deliberate and direct in law.

Until thirty yearsagothewei ght of copyright fell acrosstheshouldersof achild
only indirectly, andtheninwaysthat still gave meaningtothenotionsof encouragement
that justifiedthelaw. Today, copyright descendsasashadow, darkeningthemultiple
landscapes of meaning and possibility alike.

Wemust learntoremember that creativity canexpressitselfinwaysthat are
incongistent with, if not directly opposed tothenotionsreflectedincopyright. Napster will
serveasanexample. Thehighschool student who downloadsmusic may or may not be
engagedinaninfringing activity under copyright. But theprivateact of selecting,
coordinatingand arranging musicisunarguably creative. By thestandardsof the1976
Actitself, such downloading undoubtedly can amount to authorship- or coulddosowere
itlicensed. Thisisnottheendof ourinquiry, however. Authorshipisthesingular concern
of copyright, but merely afacet of creativity. Noonewould havesupposed otherwisein
the past. If thisdistinction seemsobscuretoday, then hereisevidenceof thedegreeto
whichcopyright threatensto distort our understanding of theprocessesof creative
expression through itsintrusion into our private lives.

TheConstitution envisioned encouragement for theprogressof scienceandthe
useful arts. Thismay alwayshavebeenamistakeinthecaseof copyright: encouragement
by government may well havecarriedtoo great apriceevenintheinfancy of theRepublic.
Whatever may besaid astothat, one cannot escapedoubt astowhether aprovision
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oriented towardthecrestionof anintellectual economy continuestomakesenseinadigital

millennium. Theburdenimposed upon privatecreativity, fromwhichultimately the
intellectual economy springs, may simply betoogreat. Evenif public practicesof
appropriationeventually weakenthegrip of copyright uponprivatelives, thecosts
meanwhilecannot merely bediscounted. Wecannot know whether any of theexpression
wehavecometo count oninthepast will continueto begeneratedinafuturetouched by
our peculiar strugglewith copyright. Our confidenceinexperiencedoesnot answer here;
the past may not beprologue. Wecanadvancenothingtosustainusinour judgment that
the weight of copyright, extended asit hasbeeninour timeintothemost i ntimateaspects
of our lives, can be borne without adverse consequence by those whose creative
outpourings are yet to come.

But copyright’ sincursionsintotheterritory of thesoul canberesisted ongrounds
moreintimatestill. Wehavemadeof copyright avirtual religion, somuch sothat one
cannot escapethesensethat itisthe Establishment Clausethat should occupy our attention
inthissetting. A decent respect for theprivateand uncharted recessesof thehuman
psyche, unaugmented by any other consideration, counselscaution, foritisinthisplace
that our creativity isrooted and nourished, and fromthisplacethat our giftstootherslater
spring. Itisjust here, then, that wesensibly resist deliberateeffort by governmentsto
establish our systems of belief.

Copyright can continueto play auseful roleinour publiclives. Nothinginwhat
wehavesai d supposesotherwise. Indoing so, however, copyright should makeroomfor
transformativecritica appropriationwithout concernfor itseventual trandationintopublic
expression. Theproposal weunderwritehereisdesignedinpart toinsurethat roomfor
such endeavorsis fully protected.

IV. Transformative Critical Appropriation

Andnow, at last, weaddressthequestionwithwhichwebegan: isit plausibleto
imagineareading of thefair usedoctrinethat would presumptively privilegetransformetive
critical appropriations, and do soontermsthat would maketheprivilegeaccessiblenot
merelytolawyersbuttothoseartists(and others) whoseworksdepend onthesecure
availability of suchaprivilege? Callsfor anexpandedreading of thefair usedoctrinea ong
lineslikethesehaveappearedinresponseto Judgel eval’ sessay ontransformativeuse
intheHarvard L aw Review, and haveassumed greater urgency sincetheCourt’ smore
recent decision inCampbell v. Acuff Rose. No court hasyet soheld. Perhapsnoneis
likelytodosointhevery near term. (TheEleventh Circuit hasanimportant opportunity
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inSunTrust Bankv. Houghton-Mifflin. It remainsto beseenwhether that court will
seizetheday.) Butisit plausibletoimaginesuchareadinginour timewithout undermining
the entire edifice of copyright? Wethinkitis.

Theparametersof asuitableprivilegearenot difficulttooutline. Onecould
debate the details endlessly, but let usimagine a privilege generous enough to
accommodateall of theappropriativeworksmentionedinthisessay: thereferential novels
of an AliceRandall; the visual art of Damian Loeb; sampling by Marc Hosler and
Negativland, notto mentionahost of other new musicians. Letusgobeyondtheseworks
toincludevideo appropriationsincollageform, aswell asperformanceart. Then,tobe
surethat wehaveexcludednoone, et usmakeit clear that “ transformation” doesnot
requirethesort of “ new work-oldwork” marriageenvisioned by JudgeL eval, nor the
merely fragmented literal appropriations(alaNimmerpere) proposed by Hoder onbehal f
of Negativland, but extendsrather (assuggestedinauseful articleby Lloyd Weinrebten
yearsago, andfor that matter asapproved by the Court inUniversal Sudiosv. Sonystill
earlier)toeventhoseentiretakingsthat rel ocatean appropriated work intransformative
settings. Letusunderstand till further that criticismisto haveareading nolessgenerous:
i nthiscontext it meanseverything that section 107 of the Copyright Act could plausibly be
saildtomeaningppositionwhenitrefersto” comment, newsreporting, teaching (including
multiplecopiesfor classroomuse), scholarship, or research”, aswell aseverythingthat
“criticism” itself means, which againisto beunderstoodinthebroadest senseof that term -
the senseof thetermthat includesany observation onany matter of general interest or
concern, whether theobservationisexplicitorimplicit, direct orindirect, published or
unpublished, andwhether or not aimed at theantecedent work or elsewhere. Andfinally,
let usunderstand that thoughthefair useprivilegewearesketching hereisdrawnfrom
section 107, still itsmeasurementsastoworksdeserving of publication areto betaken
against ana ogsto befound among thefirst amendment caseswhaosedirect applicationwe
meanwhileactually seek toavoid, includingthelibel and obscenity caseswhichhave
established the parameters of thought, speech and the press in the last four decades.

Againtounderscorethepositionwearecontemplatinghere: thelaw doesnot
now providefor afair useprivilegethiscomprehensiveor thissecure; butit should do so,
andinour opinionit coulddo sowithout undueinjury totheincentivescopyrightis
justifiablyintendedtoafford; andfinally, nolesstothepoint, it could do sowithout
violatingtheplainmeaning of theCopyright Act. Casesand|earned commentariesareof
courseanother matter; many of thesewould haveto berevisited, and revised or discarded.
Thiswould nodoubt bring someembarrassment totheir authors; but thussuitably
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chastenedthey would a so no doubt bebetter, wiser judgesand scholarsinthefuture, and
so would have much to be grateful for in consequence of this transition, as would we all.

Andarethesedreamsof madnessmerely? Hardly. Themainoutlinesof the
privilege we propose are already fully in place.

Thereisnothing mad about envisioning apresumptioninthecaseof fair use. After
Campbell v. Acuff-Rose, parody at least ispresumptively privileged. Othershave
observed asmuch, andindeed, noalternativereading of that caseisplausible. Tobesure,
Justice Souter may haveattempted somewhat to undowhat hehad donethere, observing
intheopinion heauthoredthat “fair useisnot tobesimplifiedwithbright-linerules’. But
thisisan observation susceptibleto aperfectly congenia interpretation, onenotatal inthe
way of the presumptionweareenvisioning here. Wedo not suggest that afair use
defense, or for that matter fair useanalysis, betreated asthoughit wereamatter of fiat;
judgesintheendwill haveto examinedoubtful casesindividually whenthey ariseto
determinewhether theprivilege(or itspresumption) isjustifiedinthecircumstancesthere
presented. Perhapsthisisall that Justice Souter hadinmind. If not, however, thenaas
for him, for thereisno escaping thelarger implicationsintheTwo Live Crew decision, the
result of which, takingthoseimplicationsintheir entirety, istoprivilegeparodiesona
presumptive basis, likeit or no. Not even Justice Souter can hopeto haveit otherwise,
havinggivenustheopinionhedid. Liketherest of us, hecannotknitavestwithdeeves.

But parody isavariety merely of the specieswehavesuggested here. And
parody isanalyzed inCampbell ongroundsthat somewill say arenotto beseeninother
forms of appropriation, so that the presumption after Campbell is limited accordingly.

InCampbel, the Court formally undertook (ascourtsinvariably havedonesince
the enactment of section 107) ananalysisgroundedinfour mandatory statutory factors,
none of them prescriptive, and thel ot of themtakentogether uninstructive. (Wewill set
themoutintheir entirety inafootnoteoneday, but wedraw thelineat clutteringthetext.)
Their usal essnesshasbeen noted by others, not afew times, ashavebeentheunsuccessful
attemptsby courtstousethem. 'Y et courtscons der them becausethey must; JudgeL eval
hasevengonesofar astosay that thefour factorsareall that can be considered under
section 107, thisdespitelanguageinthesectionitsalf clearly indicating that thefour factors
aretobecontemplatedinadditiontowhatever other circumstancesor considerations
appear relevant - language, in short, that makes Leval’s position on this point untenable.

Thefour factorsareobviously unhel pful inanalyzing parody, whichaways
presupposes(morerigidly soincopyright analysis, perhaps, than el sewhere) that the
parodicwork isaimedat thework parodied. Theimplicationinthisfor copyrightisthat
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parodies, unlikeother works, cannot count onbeinglicensed: theantecedent work must
expect tobeattacked, and perhapsevento bedamaged by theparody. Thismeansin
turnthat thefourthfactor infair use- whether or not theappropriationisadversetothe
interestsof thecopyrightedwork, andif so by how much - cannot meaningfully be
considered. Itwasthus, confrontedinCampbell by adeserving category of workin
whichappropriationisinevitable, that the Court heldineffect that if parodiesaretobe
giventhebenefit of fair useat all apresumptiontothat effect must follow, mandatory
factorsto the contrary or not.

Butthisbringsusfull circletotheobjectionwithwhichwestarted, whichisthat
conceptualizingfair useintermsof parody cancarry usonly sofar. Andwemustalso
understandtheimplicationsinthisobjectionclearly: aprivilegefor parodiesalonereaches
no morethanafraction of thesettings(asmall fraction at that) inwhichtransformative
appropriations may takeplace, yetinwhich, to paraphrase Justi ce Souter inCampbell,
the law may sensibly wishto protect thesecondwork. How, then, arewetorespond
whenthesingular attributesof aparticular form of appropriationdo not conveniently fit
within the framework of parody analysis a la Campbell?

One way is to see the analysis in Campbell as an example of the larger
econocentricanaysisproposed by Wendy Gordon sometwenty yearsago. Fair use, she
suggested, should be seen as copyright’ sresponseto market failure. Asamore
disciplinedalternativetotheraggedy effortsby courtsto makesenseof section 107,
Gordon’ ssuggestionhad muchtooffer. If deliberately embracedtoday, thisapproach
couldextend the reach of Campbell, aswel | asrestatetheessenceof itsholding soasto
give it meaning beyond the confining nature of parody itself.

DamianL oeb, for exampl e, hasbeen sued by thecommercial photographer
Lauren Greenfield, who objectsto L oeby’ sappropriation of aphotograph shetook some
yearsago anditssubsequent incorporation by Loebintoanew visual work of hisown.
Greenfiel dhasrefusedto settlethecaseto date, and appearsunlikely tobewillingnow (if
ever shewas) tolicensetheusethat L oeb hasmadeof her work - thoughthereisnothing
at al inwhat L oeb hascreated that can plausi bly be said to havedoneactual damageto
Greenfield' swork, or tohavelimiteditsappeal tosuchmarket asit may havehad. Inthis
case, instead, itistheprior artist’ ssensibilitiesthat appear tobeinissue. Section107
makesno affirmativeprovisionfor any recognition of such concerns, however, andsince
the enactment of theSalinger amendment, may infact containanimplicationtothe
contrary. Market failure may be seen in this setting, then, if only nunc pro tunc.

Just sointhecaseof Houghton-Mifflin, AliceRandall and“Wind DoneGone’ as
well: thereisnoreasonablepossibility that theMargaret Mitchell estatewould have
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licensedtheuseRanda | madeof theearlier work, “ GoneWithTheWind”. (TheMitchell
estatehasroutinely denied permissionto useitswork in settingsinvol ving miscegenation,
for example, apracticewhichfiguresprominently intheRandall manuscript.) Tobesure,
Randall’ s work may amount to parody, inwhich case presumably it will be(or ought tobe)
heldprivilegedonthat groundaone. Infact, numerousaffidavitsby estimableliterary
criticstotheeffect that thework isparody appear of recordinthecase. Houghton-Mifflin
has a soargued, meanwhile, that Randall’ swork simply doesnot appropriate substantial
(actionable) copyrightablemateria from Mitchell’ swork, inwhich caseof coursethemuch
older understanding of fair useas* atakingdemmms’ wouldleadtodismissal of the
action. Butif intheendthereisnoparody, andyet asubstantial taking, thentherefusal by
theMitchell estatetolicensethework would presumably takecenter stage, sothat here
too the market failure analysis suggested by Wendy Gordon might come into play.

Likeparody, however, econocentricanalysisishelpful, at best, inonly alimited
array of cases. Inother cases, theanalysisfitsbadly or notatall. Sometimesthecreator
of adeserving secondwork cannot cometo the marketpl ace becauseany priceistoo
great topay. Sometimesthetransaction costsareoverwhelming. Sometimesthevery
existence of themarket isunknown. In each of theseinstances, perhaps, aclever
economist might forceafit betweentheory and practice. But sometimesthevery concept
of amarketisitself misplaced. Sometimes, though an antecedent work isavailable, and
at apriceand ontermsthat onereasonabl e person or another might find unobjectionabl e,
still thepriceandtermsmay bethesubject of resi stanceon principled grounds, sothatin
effect thecontinuedinterposition of thecopyright regimeamountsto astate-sanctioned
approval of onepolitical agendaasagainst another, anapproval wrought throughthe
suppressionof dissident speechandwritings. Andsometimes, far moresimply, apearlis
beyond price. Sometimesitisinappropriate, evengarish, tothinkintermsof amarket.
Sometimes, in short, the market does not fail. Sometimes the market isirrelevant.

What isneededto measurefair useisastandard moreuseful thanthemandatory
factors, moreinclusivethan parody, moreembracing thanthemarketplace. Whatis
needed, indeed, is a measure more humane and fair than these.

Inanessay tenyearsago, LIoyd Weinreb (influencedinpart by suggestionsin
earlier work by Terry Fisher, and troubled meanwhileby thingssaid by JudgeL eval)
suggested that fair usecannot beconfined by convenient econocentricanaysis, not even
by analysisaswell presented asWendy Gordon’s. Nor canitbemadetofitwithinthe
framework of themandatory four factors, asJudgeL eval had suggested. “Fairisfair,”
Weinreb concluded, and is neither more nor less than that:
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Thereferencetofairnessinthedoctrineof fair useimpartstothecopyright scheme
abounded normativeelement thatisdesirableinitself. It giveseffecttothe
community’ s established practicesand understandingsand alowsthel ocation of
copyright withintheframework of property generally. Adjudicationaccordingto
astandard of fairnesscallsfor theexerciseof great judicial skill, or art. Butitis
notfor that reasontoberegretted. Itis, inany case, what the Copyright Act
prescribes.

Weinreb' s suggestionthat fair usemust ultimately restin“acommunity’s
established practices and understandings” could do much to rescue usfrom the
uncertaintiesandintellectual impoverishment of conventional section 107 analysis, and
woul dcarry usbeyondtheconfinesof parody and market harmanalysisaswell. Certainly
hi sapproachwould add ahumanee ement totheinquiry after fair use. But evenhisvery
hel pf ul suggestionmay not gofar enough. Likemost studentsof copyrightwhohave
consideredfair use, heappearsto seeinitsdeterminationan attempttolocatethe
parametersof copyright “ withintheframework of property generally.” Withvery
considerabl erespect for thepower inhisessay, however, onemustinsist that thisisnot
quite “what the Copyright Act prescribes’.

(Weenter now upongroundlong sinceoccupied by thework of asingular scholar,
Professor L. Ray Patterson, whosevoiceechoesinour ear evenaswewrite. Wecannot
hope to dojusticeto hisoeureinthispreliminary sketch. Wedo acknowledgethat what
weareabout to suggest must surely havebeenanticipatedin hisownwritings, probably
more than once, and no doubt years ago.)

Thepointisthis: that section 107 isnot primarily about copyright, or about
|ocating theplaceof copyright withinasystem of property, but hasrather todowiththe
recognitionof thepublicdomainanditspreservation fromthethreat of encroachment by
copyright. Section 107 andfair usearenottobeunderstood assubordinatetothe
exclusiverightsof aproprietor under section106. Tothecontrary, theplainlanguageof
the Act, construed according to perfectly conventional canons, makesit evident that, as
betweenproprietary rightsandfair use, thelatter standsinthe superior position.
[INSERT LANGUAGE] Thefull dimensonsof section 106 rightscan bedetermined only
after section 107 hasbeenfirst served. Inthisrespect, section 107 standsin sharp
contrast tosomuch of property theory generally asmay propose (quitewrongly, inour
judgment) that property rightsare presumptively superior torightsgroundedinpublic
entitlements. [cite Underkuffler as to this last point]]
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Against thebackground of thisdiscussion onecan seethat courtshaveerred
repeatedly inconstruing section 107. Itisof coursewrongtoimaginethat ananaysisof
fair useshould or canbeconfinedtothefour factorsprescribed by section 107. But more
thanthis, itiserror to supposethat section 107 isconfined to analysisfundamentally
econocentricinnature, however well articulated. Fair useisnot merely (or evenprimarily)
about the marketplace for copyrighted works; it is about what Weinreb calls“a
community’ sestablished practicesand underdandings” Thequestionawaysis, first: what
doesfair userequire? Only thenisittimeto consider theeffect of fair useupon copyright,
asthefour factorsrequire. Andeventhen, consideration doesnot mean subordination.
Itiserror - alwayserror; simpleerror - toimaginethat fair usemust bebent totheservice
of copyright. Quitetheother way around, under thelanguageandthehistory of section
107 alike, itiscopyright that must step asideinfavor of fair use. Fromtheperspectiveof
fair use, then, copyright’ splacewithintheframework of property at largeisadistinctly
secondary, and indirect, concern.

The Court hasnot escaped error initsownanalysesof fairuse. Inatleasttwo
settings, however, it seemsto haveglimpsed theinsightsurged here. InSony[complete
cite], theCourt’ sopinionanticipated (indeed, prompted) thesuggestionslater advanced
by Weinreb. Therethepracticeof privately taping copyrightedtel ecastsfor later viewing
(“timeshifting”, apracticewel | established by thetimethecasewasfinally decided) gained
theCourt’ ssanction ongroundsthat can bereconciledinretrogpect withamoregenerous
reading of section 107 thanthe Court itsel f may have supposedit wasengagedinoffering
at thetime. AndinCampbdlaswell, theCourt’ sopinioncanbeseenasgroundedinthe
community’s acceptance of parody as aform of work deserving of protection.

Inneither of thesecases, tobesure, didthe Court adopt astandard of review as
broad and uncl uttered astheoneadvocated here. Nor dotheopinionspointtheway
towardsuchastandardinlanguagethat unmistakably marksoff thegroundintheway that
we (and others) propose. But theeffect of thedecisions- onecanfairly say, their
necessary underpinning - istorecognizethat fair useisnot inevitably areflection of thefour
factors, or of market analysis, or even of parody, butisdrivenrather by what Justice
Souter called” astrong publicinterestinthepublication of thesecondary work.” This
languageisnot limitedtoparody. Thoughtheway isclear for parody after Canpbdl,we
thinkitfairtojoinothersinsuggestingthat thedoor isat | east g ar for other formsof
transformative critical appropriations as well.

L et ussuppose, then, that transformativecritical appropriationscanbejustifiedon
thebasisof apresumptivefair useprivilegeof thesort outlined earlier. Andlet ussuppose
that theprivilegeisjustifiedwhenever theappropriation canfairly besaidtocommanda
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strong publicinterestinitsappearanceasasecondary work. Let ussupposethat the
guestionof publicinterestistobeinquiredintoasamatter of law. L et ussupposefurther
that thisinquiry will bepursued primarily fromthe perspectiveof thepublicand thecreator
of thesecondwork, withonly secondary concernfor objectionsfromthecopyright
proprietor. Inwhat circumstances, then, if ever, isthepresumptioninfavor of publication
of the appropriative work offset by other, countervailing considerations?

Two standard objections, well rooted inthe post-’ 78 cases, but deserving
extirpation under the revisionist analysis we propose, are these: first, that the
appropriationamountsto an exerciseof anantecedent proprietor’ sexclusiverightsunder
section 106; and second, that the appropriation threatensharmto theval ue of the
proprietor’ santecedentwork. Neither objectionissufficientonitsface. Fair use
presupposesinfringement; but for theprivilegeit would beactionable; theprivilegemakes
itotherwise. Meanwhile, harmtotheantecedent work (though never tobelaughed at; and
thoughthedetermination of itsgravity beoneobjectiveof theobligatory inquiry mandated
by section107) isnolessto beexpected whenfair useapplies. AsinSony(argugbly) or
inCanmpbd| (indisputably), thedeterminationfirstiswhether fair useisjustified. If so,
obj ections onbehalf of theantecedent work gain noground merely becausethereis(or,
butforfair use, wouldbe) infringement, nor merely onaccount of harm. Thisis, we
acknowledgeagain, heavily counterintuitiveintermsof muchexisting caselaw - but then,
wead soinsist, muchexisting caselaw a so appearstobe(not to put toofineaglossonthe
matter) embarrassingly wrong.

Atleast onecommentator, Jeremy Kudon, theauthor of athoughtful student note
publishedintheBostonUniversity LawReviewlast year, hassuggested that extending
theholding of presumptioninCanmpbdl to settingsbeyond parody (aresult hefavors, but
findsproblematiconmorethan oneground) inevitably mustinvolveananaysisof functiona
equivalency betweentheantecedent work andtheappropriativework. 1f thelatter
essentially undertakesto supply thefunction of theformer, fair usemay bewithheld.
(Kudon'’ sanalysisfocusesonthederivativeworksright, areflection of hisassumptionthat
transformativeuseal so presupposesthekind of marriageof old and new suggested by
Judge Leval. But hisprincipal objectionwouldsurviveevenif Leval’ slimitationwere
otherwisergected.) Kudonevidently presupposes, aswedo not, that section 106 rights
areparamount, asagainst section 107. Thisisapresupposition consistent withthecase
law, but it is at least partially inconsistent with the analysis we propose here.

When, then, doesconcernfor anantecedent work compel ustowithholdfair use,
or to modify the privilegein its scope or reach?
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If wepresupposethenecessary critical transformationinthesecondwork, then
rarely, if ever, shouldfair usebewithheld merely onaccount of functional equivalency
betweenthetwoworks. It may bethat asecondary work proposestoadd nothingat all
tothecritical officesalready performed by an antecedent work; andinthat case perhaps
it would beappropriatetoinquirefurther intothejustificationfor fairuse. Whilesucha
scenariocanbeenvisionedintheory, itisexceedingly unlikely tobeencounteredin
practice, absent thebol dest formsof appropriationthrough thesimplest formsof copying,
followedby publicationto personsal ready identically addressed by the proprietor of the
antecedent work. Andeveninthat case, anidentical critical perspectiveinthesecond
work, fairly judgedto have prompted theappropriation (whether or notindependently),
wouldjustify thefar useprivilegenonetheless. Should Lauren Greenfieldtakeup painting,
for exampl e, thefact that shemay produceworksof thesort that Damian L oeb produces
doesnot meanthat L oeb’ sindependent conceptionswoul d not continueto beprivileged.

Indeed, itisentirely possible, under theanal ysiswepropose, that L oeb and Greenfield

might eachidentically counter-appropriatetheother’ sexpression, soasto produceworks
indistinguishablefrom each other, each claiming fair usein hisor her respective
appropriation. Weirdasthismay seemintheimagining, itisbutacorollarytoHand's
own contemplationindictumastotheunobjectionablereplicability of Keats “OdeToA
GrecianUrn”: copyright alwayspresupposesthepossibility of worksidentical in
expression, yet independently conceived.

Fromtheperspectiveof functional equivalency, it appearsunder thisanaysi sthat
fair usewould bewithhel d only whenno critical functioninthesecondwork couldbeseen
atall. Straightforward piracy would continueto beforbidden, of course, and might even
beregulated moreclosaly intheabsenceof any lingeringconcernfor fair use. Butpiracy
could not effectively beurgedinatransactionmerely becausethesecondwork; if licensed,
wouldamounttoaderivativework. Under thisanalysis, tothecontrary, thequestion of
derivativework statusisof nogreater consequencethanwouldfollow werethesecond
workasimplecopy. If critical transformation begetsfair use, thentheexclusiverights
must gracefully step aside pro tanto.

Thisisnotamodest proposal. Of courseitwouldextendthereachof fair useto
appropriationsby Loeb, Randall, Negativland, and many otherswhose* secondary works
aredeservingof publication”. Butitwoulddomorethanthat. Toimaginethepotential
reach of theanal ysisweare suggesting, consider thecaseof afilm(or CD) shelved by its
producer-owner, but released indefianceby itsdirector (or by therecordinggroup) in
order toinsurethat themessage reflectedinthework not besuppressed. Anactlikethis
wouldcontravenesettled copyright doctrine. But settled doctrinehasalwaysbeen
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problematiconjustthegroundthat it may |ead to suppression of worksdeserving of
publication. Fair use, revisedasweenvisionit here, and then extended, eventually could
addressand changetheoutcomeevenin casesof thissort, at | east fromthe perspective
of copyrightitself. (Wedonot havetimeor spaceinthisessay toconsider contract or
unfair competition issues that might then arise.)

What wehavesaidthusfar makesthequestion of harm, now that wefindly arrive
at that question, all themorecompelling. Under conventional analysis, harmtothe
antecedent work (thoughonly thefourthfactor) hasbeentreated asthoughit weremeant
to beaprimary or controlling considerationinadeterminationastofair use. Campbell
subordinatesthefourthfactor, essentially onthegroundthat toconsider itiseither
impossiblealtogether or contrary tothe presumedimportanceof thesecondary work. The
sgnificanceinthisholdingliesinitsrecognitionthat, evenwhen givenformal consderation
(asconcededly it must beunder thestatutory scheme), harm still need not bedecisive-
neednotevenplay, intheend, animportant roleat al inthedetermination of fair use- not
whentheimportanceof the(transformativecritical) secondary work itself isparamount.
Intheapproachweadvocatehere, inshort, harmremainsaconsideration, proforma, but
comesintoitsownonly after thethreshhold question (whether thesecondary work is
presumptively privileged by fair use) hasbeen addressed andresolved. Again, werepest,
for emphasis. harmisnot adecisivefactorindeterminingtheavailability of thefair use
privilegewhenthesecondary work involvestransformativecritical appropriation, nor does
the Act require that it be.

But section 107 doesrequirethat harmto (or adverseimpact upon) theantecedent
work beconsideredinany determination of fair use. How dowecomply withthis
requirementin settingsinvolvingtransformativecritica appropriations, astowhichfair use
may be presumed?

Asapreliminary matter wemust recognizethat under conventional analysisa
determinationof fair useoftenresultsinawinner-take-all outcome. Carphbdlisthat kind
of case. A presumptionarises. Fair useapplies. Theappropriationisprivileged.
Injunctive relief isunavailable. Damages need not be paid. Profits need not be
surrendered. Ineconomicterms,inshort, nodirect accommodationtotheinterestsof the
antecedent proprietor need be made at all. Nor need there be any formal
need not be reckoned in the balance either. Such harm, if any, as may result in
consequence of the taking goes altogether unredressed.

Andoccasionally thisdoesseemwrong - if not wronginCampbell itself orin
casesnear itonthetotality of their facts, atleast wrongin other settingsnot far removed.
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To say that thethreat of harmissecondary toaproper determination of fair useisnot to
say thatitspresenceinacaseshouldmeannothingatall. Fair useisanequitabledoctrine,
Weinrebremindsus; equity shouldplay aroleinitsoutcome. Fairisfair. Soletus
consider several scenariosinwhichharm canbeconfinedtoitslesser roleinitialy, but can
actually play agreater (fairer) rolethanispresently thecasewhenthefind bill inequity is
tallied.

(Hereagainwedo not expect that wearefirst totread thisground. Theideas
seem obviousenough. Wecanidentify someearlier sources. Thelikelihoodisthat others
haveexpressedthemaswell. Wewill wel comeadviceor claimsasto any antecedent
provenance.)

First, weareobligedtodivorceoursel vesfrom our usual thinking about damages
andprofitsininfringement cases. by definition, fair useisnot aninfringement. The
guestion, rather, ishow to offset theharm (or adverse consequences) arising froman
appropriationthat fair useexcusesbecauseof “ bounded normativeel ementsexpressing
acommunity’ sestablished practicesand understandings’. Our aimistodoequity,tobe
fair. Andherethestatutory mandateto consider fair useonacase-by-casebasismakes
considerable sense.

Thereisnoquestion of enjoining thetransformativecritical appropriation, andno
question of punishment, either, for thevery ideaof punishmentisunwarranted; andthisis
so thoughharmfromtheappropriationispossible, evenlikely, eventobepresupposed.
Suppressi onand damagesdo not sensibly figureinthisscenario, then, and cannot sensibly
berequired. Buttheremay still bereasonin somecasesto contemplatesomeprovision
for sharingwiththeproprietor of rightsintheantecedent work anequitableportionof such
profits, if any, asmay bereaped fromanappropriation. A cautionhere, however: This
isnot amatter of unjust enrichment, at | east not inthenon-doctrina senseof theterm, for
intruththereisnothingunjustinthisscenario. Thisisrather (onceagainasWeinreb
himself might suggest) a matter of simple fairness.

But sharing when? And how much?

Inmany casesno profitswill berealized by theappropriator. Noconcernneed
ariseasto sharing, obviously, thoughwewill suggest that an acknowledgment of the
provenance of the antecedent work is another matter.

In caseslikeCampbdl, meanwhile, perhapsno provisionfor sharing need be
madeeither. Theantecedentworkinthat case(theimmensely popular song, “ Pretty
Woman”) hasfully recoupeditsauthor’ sinvestment initscreation, many timesover. No
real disincentiveto productivity canbethought likely toresult fromano-load recognition
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of fair useinsuchasetting. Andthetransaction costsinvolvedinworkingout asharing
arrangement astothe profitssubsequently earned by Two LiveCrew throughtheir
scurrilousversionwould beconsiderable, themoresoif litigationisto bethemechanism.
TheCourtisrighttocontemplatesending theplaintiffsaway with nothing. Weneed not
lament thisoutcome. Infairness, cognizableharminasetting likethisoneapproaches
zero. Theprinciplethat followsissomethinglikethis: wheretransformativecritical

appropriationleadspresumptively tofair use, theproprietor of afully matureantecedent
work need not shareinany proceedsrealizedfromtheappropriation. TheMargaret
Mitchell estate need not apply.

But younger works(understand that thisisatermof art, not necessarily bounded
or defined merely by time) present another dimension. |f theantecedent work hasnot yet
had occasion to recoup, it may be fair to call upon the creator of a subsequent,
transformatively critical appropriativework to sharein proceedsfromthatwork. There
need beno conventiond copyright justificationinthis; weneed not jump throughdoctrinal
hoops. Thethought hereissimply thatif thecopyrighted work hasnot managedtoreturn
itsinvestmenttoitscreator, thereisnothinginequitable- but let ussay, rather, that there
appears to be something equitable - in broadening fair use so asto return to the
copyrightedwork somemeasureof thelater work’ ssuccess. And conventionwouldbe
served by suchaprinciple, meanwhile, if only indirectly. Theincentiveto produceworks
wouldbepreserved, and preservedin settingswhere, at present, thefair usedoctrine
actually doesnot doso. Theprincipleal soreflectsameasureof thethinkinginthework
of suchscholarsasDennisK arjalaand M allaPollack, who havearguedfor yearsthat the
protectionaccorded under copyright shoul d bemeasured and bounded by suitable
provisionfor recoupment, and somereasonabl ereturn beyondthat, though not by any
concern for windfall profits.

The precedingtwo paragraphshaveoffered atentativeresponse(al that timeand
spaceallow) tothequestion, “When?’, but not tothequestion, “ How much?’; and of the
two, thelatter ssemssomewhat themoredifficult. (Hereanotetoeconomists: Sharpen
your pencils. Youhaveworktodo.) Weareattemptinginthisessay toenvisionafair
useenvironmentinwhichadversarid relationsbetween antecedent copyrightedworksand
unauthorized subsequent worksfeaturing transformativecritical appropriationscan beset
asideinthequestfor amoregenerousprovisionfor expressiononevery hand. The
creator of theappropriativework requiresforebearancefromcopyright. Itisnotwrong
to ask for somethingequivalentinreturn. Andthemeasurefor sharingthat seemsmost
fully equitabletousaswewriteisthis. Letthesharesreflect theexpectationsamongjoint
authors. Treat the scenario asif an author of ajoint work had set about to createa
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derivative work. Accountand shareaccordingly insuchprofits, if any, asmay follow.
Permit thepartiesto contract otherwise (asinthecompul sory license settingscreated by
section115). Andremember alwaysthat theanal ogssuggested herearemerely that.
Thereisnotruejointwork inthissetting. Thesecondwork may or may not achieve
copyright status initsownright. (That will depend onwhether thecreator of thesecond
work offersadditional copyrightablesubject matter. Butthesecondwork will notbea
derivativework inany case, absent asuitablelicense.) Andneither does theprovisionfor
fair usewearesuggesting hereamount to astraightforward compul sory license, assome
observershavesuggested should berecognized. For theexpectation of sharingwill arise
only in those settingsin which the antecedent work has not yet recouped and the
appropriative work produces profits.

Whichbringsusto our final thought: wouldit not beequitabletorequirean
acknowledgment of thecreative provenanceof an antecedent work by thecreator of a
secondwork? Amongthemoral rights, theright to acknowledgment hasalwaysseemed
singularlyjust. Itcostsnothingineconomicterms. It can mean muchtothosewhose
work hasbeen appropriated. Onewriter, recallingtheearliest experienceswith sampling,
observed that most musicians whose work was sampled were content with an
acknowledgment. Thatisnolonger necessarily thecasetoday, butthepointisnoless
vaidforthefact that themusi cindustry may have succeededin atering theconsciousness
of artists. Fair useat present doesnot formally requirean acknowledgment. Wethink
sucharequirement should play an ordinary rolein casesof transformativecritical
appropriation.

Conclusion

Copyright hasdriftedintotroubledwaters. TheFirst Amendment threatensit;
critical practicesgroundedinappropriationconfoundit; theneedsof privatecrestivity
confront it withdemandsasyet unheeded and unmet. Against theweight of these
convergingforces, society’ s* practicesand understandings’ requirenew responses. The
fair use doctrine must be revisited and remade.

Fair useshould begrounded unapol ogetically in strai ghtforward principlesof
communal fairnessand decency, and accordedthetrueparity withexclusiverightsthat
section107 allows. A new and comprehensiveprivilegefor transformativecritical
appropriations, aprivilegeat once presumptiveand accessible, would surely follow.
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Whether fashionedinthemanner heresuggested or otherwiseconceived, suchaprivilege
could do much to restore copyright to a place of honor and respect among us.



